Comptroller  of  the  Currency 
Administrator  of  National  Banks 


%™<V> 

'■£ 

. Ox*  n^;c^  ^ 

X^DfcV^V 


Office  of  the  Comptroller  of  the  Currency 

December  1992 


Stephen  R.  Steinbrink  (Acting) 


Policy  Group 


Chief  Counsel 

Senior  Deputy  Comptroller  for  Administration  . 

Senior  Deputy  Comptroller  for  Bank  Supervision  Operations  . 

Senior  Deputy  Comptroller  for  Bank  Supervision  Policy  .  .  . 

Senior  Deputy  Comptroller  for  Corporate  Policy  and  Economic  Analysis 

Senior  Deputy  Comptroller  for  Legislative  and  Public  Affairs 

Senior  Advisor  to  the  Comptroller  . 


.  William  Paul  Bowden,  Jr 
.  Judith  A.  Walter 
Clifton  A.  Poole,  Jr.  (Acting) 
Donald  G.  Coonley  (Acting) 
.  .  Frank  Maguire  (Acting) 
.  .  .  Frank  Maguire 
. Vacant 


Background 

The  Office  of  the  Comptroller  of  the  Currency  (OCC)  was 
established  in  1863  as  a  bureau  of  the  Department  of  the 
Treasury.  The  OCC  is  headed  by  the  Comptroller  who  is 
appointed  by  the  President,  with  the  advice  and  consent  of 
the  Senate,  for  a  5-year  term. 

The  OCC  regulates  national  banks  by  its  power  to: 

•  Examine  the  banks; 

•  Approve  or  deny  applications  for  new  charters, 
branches,  capital  or  other  changes  in  corporate  or 
banking  structure; 

•  Take  supervisory  actions  against  banks  which  do 
not  conform  to  laws  and  regulations  or  which 
otherwise  engage  in  unsound  banking  practices, 
including  removal  of  officers,  negotiation  of  agree¬ 
ments  to  change  existing  banking  practices,  and 
issuance  of  cease  and  desist  orders:  and, 

•  Issue  rules  and  regulations  concerning  banking 
practices  and  governing  bank  lending  and  invest¬ 
ment  practices  and  corporate  structure. 

The  OCC  divides  the  United  States  into  six  geographical 
districts,  with  each  headed  by  a  Deputy  Comptroller. 

The  Office  is  funded  through  assessments  on  the  assets 


The  Comptroller 

Stephen  R  Steinbrink  has  been  Acting  Comptroller  of  the 
Currency  since  March  1,  1992. 

By  statute,  the  Comptroller  serves  a  concurrent  term  as  a 
Director  of  the  Federal  Deposit  Insurance  Corporation 
and  the  Neighborhood  Reinvestment  Corporation.  The 
Comptroller  also  serves  as  a  member  of  the  Federal 
Financial  Institutions  Examination  Council. 

Mr  Steinbrink  joined  the  OCC  in  1967  in  Kansas  City, 
Missouri,  and  was  commissioned  as  a  National  Bank 
Examiner  in  1970.  In  1983,  he  was  appointed  Director  for 
Bank  Supervision/Regional  Banks  for  the  Southwestern 
District  Office.  Prior  to  his  appointment  as  Acting  Comp¬ 
troller  of  the  Currency,  he  also  served  as  Deputy  Comp¬ 
troller  for  Multinational  Banking  and  Senior  Deputy 
Comptroller  for  Bank  Supervision  Operations. 


Mr.  Steinbrink  is  a  native  of  Falls  City,  Nebraska,  and  is  a 
1967  graduate  of  the  University  of  Nebraska. 
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Operations  of  National  Banks 


Preliminary  operating  results  of  3,647  national  banks  for 
the  third  quarter  of  1992  showed  continued  improve¬ 
ment  in  profits  and  capital  levels  for  the  national  bank¬ 
ing  system,  compared  both  to  the  previous  quarter  and 
to  the  third  quarter  a  year  ago.  However,  not  all  perfor¬ 
mance  indicators  improved  as  strongly.  Levels  of  prob¬ 
lem  assets  and  loan  losses  remain  high. 

The  improvement  in  national  banks'  profits  came  in 
large  part  from  continued  improvement  in  net  interest 
income  and  gains  on  the  sale  of  investment  securities, 
both  of  which  benefitted  from  low  interest  rates.  Despite 
realizing  large  securities  gains,  national  banks  realized 
a  small  part  of  the  gains  currently  available  to  them. 

The  changes  in  national  banks'  portfolios  that  began 
two  years  ago  continued  through  the  third  quarter.  Over 
the  past  two  years,  national  banks  in  all  regions  and 
size  groups  have  increased  their  investment  securities 
holdings.  Most  national  banks  increased  their  loan 
volumes  slightly,  but  a  small  number  of  banks  de¬ 
creased  their  loan  volumes  significantly,  and  aggregate 
loan  volume  fell. 

National  Bank  Profits  Improve  Again 

After  four  consecutive  quarters  of  improvement,  nation¬ 
al  banks  could  be  on  the  way  to  a  record  year  for 
aggregate  earnings.  National  banks  reported  ag¬ 
gregate  profits  of  $4.66  billion  in  the  third  quarter  of 
1992,  nearly  $3  billion  higher  than  profits  reported  in 
the  third  quarter  of  1991.  The  $13.03  billion  earned 
through  the  first  three  quarters  of  1992  nearly  matches 
the  $13.61  billion  earned  in  all  of  1988,  the  previous 
record  year  for  annual  earnings.  The  annualized  rate  of 
return  on  equity  (ROE)  for  the  first  nine  months  was 
13.25  percent,  up  dramatically  from  7.62  percent  for 
the  same  period  in  1991  and  well  above  the  decade 
high  of  12.89  percent  reported  for  the  same  period  in 
1988. 

The  improvement  in  earnings  has  been  widespread. 
Compared  with  the  same  period  a  year  ago,  each 
Office  of  the  Comptroller  of  the  Currency  (OCC)  district 
and  each  size  class  of  national  banks  reported  in¬ 
creases  in  ROE.  Moreover,  the  number  of  unprofitable 
banks  is  lower  than  it  has  been  in  many  years.  For  the 
first  nine  months  of  1992,  278,  or  8  percent,  of  national 
banks  reported  losses.  For  the  previous  five  years,  an 
average  of  681,  or  16  percent,  of  national  banks  re¬ 
ported  losses  for  the  first  three  quarters. 


Equity  Capital  Continues  to  Increase 

National  banks  used  the  improvement  in  earnings  in  the 
third  quarter  to  continue  to  build  capital.  They  ended 
the  quarter  with  $140.95  billion  in  equity  capital  after 
increases  of  $4.30  billion  in  the  third  quarter  and  $1 4.08 
billion  for  the  year  to  date.  The  ratio  of  equity  to  assets 
rose  for  the  fourth  consecutive  quarter,  to  7.13 
percent. 

Regulatory  capital  ratios  also  continued  to  improve. 
The  aggregate  leverage  ratio  for  national  banks  in¬ 
creased  to  6.74  percent  at  the  end  of  the  third  quarter 
from  6.56  percent  a  quarter  ago.  The  aggregate  risk- 
based  capital  ratio  increased  to  11.19  percent  at  the 
end  of  the  third  quarter  from  10.84  percent  at  the  end 
of  the  previous  quarter. 

Low  Interest  Rates  Help 

A  big  source  of  improvement  in  earnings  was  continued 
growth  in  net  interest  income.  In  the  current  low  interest 
rate  environment,  the  rates  national  banks  pay  on 
deposits  have  fallen  significantly  more  than  the  rates 
they  receive  on  loans  and  other  investments.  National 
banks  recorded  $38.03  billion  in  interest  income  in  the 
third  quarter  of  1992,  down  14.5  percent  from  the  first 
quarter  of  1 991 .  Interest  expense,  however,  fell  by  33.8 
percent  over  the  same  period,  to  $1 8.01  billion.  Conse¬ 
quently,  net  interest  income  increased  for  the  sixth 
consecutive  quarter,  to  a  record  $20.01  billion  in  the 
third  quarter  of  1992.  Of  course,  a  change  in  interest 
rates  may  affect  earnings,  but  it  is  hard  to  say  what  the 
effect  might  be.  For  the  past  10  years,  rising  interest 
rates  have  been  as  likely  to  be  associated  with  an 
increase  in  net  interest  margin  as  with  a  decrease. 

In  addition  to  realizing  gains  in  net  interest  income,  na¬ 
tional  banks  also  continued  to  take  advantage  of  the  low 
interest  rate  environment  to  report  sizable  gains  on  the 
sale  of  investment  securities.  National  banks  reported 
$1.84  billion  in  net  securities  gains  in  the  first  three 
quarters  of  1992,  the  same  amount  reported  for  all  of 
1991.  In  the  last  four  quarters,  national  banks  have 
reported  a  total  of  $2.62  billion  in  securities  gains,  com¬ 
pared  with  a  calendar-year  high  of  $2.34  billion  in  1986. 

While  banks  have  reported  large  gains  on  the  sale  of 
investment  securities,  they  have  not  exhausted  an  un¬ 
usually  large  portion  of  the  gains  available  Over  the 
last  four  quarters,  securities  gains  taken  represented 
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15  66  percent  of  the  $16.73  billion  potential  —  realized 
and  unrealized  —  gams  that  could  have  been  taken, 
had  they  sold  the  rest  of  their  investment  securities 
portfolios  at  market  values.  Since  1 984,  the  first  year  for 
which  data  on  the  market  value  of  investment  securities 
are  available,  the  highest  portion  of  potential  gains 
taken  was  24.22  percent  in  1986,  when  $2.34  billion  in 
gains  were  reported. 


Quarterly  securities  gains  taken 

$  Billions 


1989  1990  1991  1992 

Source  quarterly  call  reports 


Taken  and  unrealized  securities  gains 


Source  quarterly  call  reports 
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Credit  Quality  Problems  are  Slow  to  Disappear 

Indicators  of  credit  quality  at  national  banks  continued 
to  reveal  improvement.  The  ratio  of  noncurrent  loans  to 
loans  for  all  national  banks  fell  to  3.71  percent,  the  fifth 
consecutive  quarter  of  decline  from  the  peak  of  4.39 
percent  at  the  end  of  the  second  quarter  of  1991 .  The 
ratio  of  net  loan  chargeoffs  to  loans  for  the  first  nine 
months  of  the  year  fell  to  1  32  percent,  down  from  1  65 
percent  for  the  same  period  a  year  ago,  but  still  above 
the  rates  observed  before  1990 


Improvement  in  credit  quality  was  slow  because  new 
problem  loans  continued  to  emerge.  The  volume  of 
noncurrent  loans  at  national  banks  fell  to  $44.40  billion 
at  the  end  of  the  third  quarter,  down  $2.71  billion,  or 
5.75  percent,  from  the  previous  quarter.  However,  that 
decrease  is  well  short  of  the  $4.41  billion  in  net  charge- 
offs  reported  in  the  quarter.  Since  most  of  the  loans 
charged  off  were  likely  to  have  been  noncurrent,  as 
much  as  $1.70  billion  in  loans  moved  into  noncurrent 
status  in  the  third  quarter. 

Composition  of  Bank  Portfolios  Continues  to 
Change 

National  banks  have  reported  seven  straight  quarters 
of  increasing  investment  securities  holdings  and  eight 
straight  quarters  of  declining  loan  volume.  Over  the  last 
two  years,  they  increased  their  holdings  of  investment 
securities,  primarily  U.S.  Treasury  securities,  by  $80 
billion,  or  25  percent.  At  the  same  time,  the  size  of 
national  banks'  loan  portfolios  has  declined  about  6 
percent,  or  $81  billion. 


Investment  securities 

$Billions 


1989  1990  1991  1992 

Source  quarterly  call  reports 


Total  loans 

$  Billions 
1,310 

1,280 

1,250 

1,220 

1,190 

1,160 

123412341234123 
1989  1990  1991  1992 

Source  quarterly  call  reports 
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The  growth  in  securities  holdings  has  been  wide¬ 
spread.  The  volume  of  investment  securities  has  in¬ 
creased  from  two  years  ago  in  each  district  and  for 
each  size  class.  In  the  past  two  years,  75.6  percent  of 
national  banks  experienced  growth  in  investment 
securities  holdings.  The  decline  in  loan  volume  has  not 
been  similarly  widespread.  Over  the  same  period,  only 
one-third  of  national  banks  decreased  their  loan  volume. 

Regional  Woes  Continue  in  the  Northeast 
and  West 

National  banks  on  the  coasts  continued  to  experience 
difficulties.  In  the  Northeast,  the  performance  of  nation¬ 
al  banks  has  improved  but  continues  to  lag  other 
regions  of  the  country.  For  the  first  nine  months  of  1 992, 
the  annualized  ROE  for  Northeastern  national  banks 
was  10.42  percent.  This  was  significantly  higher  than 
the  ROE  of  a  year  ago,  0.31  percent,  but  it  remained 
well  below  the  national  average  of  1 3.25  percent.  Other 
measures  of  performance,  including  the  equity-to- 
assets  ratio,  the  level  of  loan  losses,  and  the  ratio  of 
noncurrent  loans  to  loans,  continued  to  improve. 

In  the  West,  national  bank  performance  improved  in  the 
aggregate,  but  credit  quality  continued  to  deteriorate, 


and  small  banks  suffered.  The  annualized  ROE  for  the 
first  nine  months  of  1992  for  all  national  banks  in  the 
West  was  13.85  percent  —  above  the  national  average 
and  significantly  higher  than  the  8.75  percent  earned  a 
year  ago.  However,  the  ratio  of  noncurrent  loans  to 
loans  increased  to  4.36  percent  at  the  end  of  the  third 
quarter  from  4.04  percent  a  year  ago. 

Small  bank  performance  in  the  West  deteriorated.  Na¬ 
tional  banks  in  the  West  with  less  than  $1  billion  in 
assets  reported  an  annualized  ROE  of  6.69  percent  for 
the  first  three  quarters,  down  slightly  from  the  6.74 
percent  for  the  same  period  a  year  ago.  Credit  quality 
at  those  banks  also  deteriorated,  with  the  noncurrent 
loan  ratio  increasing  to  3.03  percent  at  the  end  of  the 
third  quarter  from  2.51  percent  a  year  ago.  Nonethe¬ 
less,  despite  those  weaknesses,  small  banks  in  the 
West  increased  their  ratio  of  equity  capital  to  assets  to 
8.26  percent  at  the  end  of  the  third  quarter,  from  7.70 
percent  a  year  ago. 


Mark  Winer 
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Aggregate  Performance  Data  For  National  Banks,  1987-1992 
(data  through  third  quarter  of  each  year) 


1987 

1988 

1989 

1990 

1991 

1992 

Industry  Structure 

Number  of  Banks 

4.681 

4.375 

4.201 

4,008 

3,866 

3,647 

Number  of  Banks  with  Losses 

978 

731 

593 

572 

535 

278 

Number  of  Failed/Assisted  Banks . 

59 

73 

87 

88 

35 

18 

Income  Statement  ($  Billions) 

Year-To-Date 

Net  Income . 

-1.33 

987 

1033 

7  33 

6  96 

1303 

Net  Interest  Income 

43.48 

4596 

49  96 

50  19 

5230 

56  78 

Noninterest  Income . 

18.14 

20.31 

23.62 

25  39 

26.33 

29.72 

Noninterest  Expense . 

42.72 

4501 

48.52 

51  42 

54  53 

57  62 

Loan  Loss  Provision  . 

19.06 

7.56 

10.49 

13.61 

15.31 

12.03 

Securities  Gams,  Net . 

080 

0.26 

0.31 

0.13 

095 

1.84 

Extraordinary  Income,  Net . 

0.08 

027 

0.30 

0.10 

072 

0.24 

Net  Loan  Loss . 

6.74 

9.04 

8.82 

13.66 

15.33 

11.63 

Third  Quarter 

Net  Income . 

3  59 

293 

1.79 

1.39 

1.67 

4  66 

Net  Interest  Income . 

14.99 

15.90 

16.72 

16.97 

18.20 

20.01 

Noninterest  Income . 

6.45 

690 

8.30 

8.48 

9  00 

10  37 

Noninterest  Expense . 

14.57 

15  46 

16.65 

17.57 

19.36 

20  16 

Loan  Loss  Provision  . 

2.23 

2  98 

5.34 

5.46 

5.74 

4.17 

Securities  Gains,  Net . 

0.15 

-0.02 

0.19 

0.02 

0.44 

0.78 

Extraordinary  Income,  Net . 

0.01 

0.10 

0.04 

0.02 

0.09 

0  06 

Net  Loan  Loss  . 

232 

3.25 

3.19 

3.92 

5.70 

4  41 

Performance  Ratios  (%) 

Year-To-Date 

Return  on  Equity . 

-1.77 

12.89 

1242 

8.43 

7.62 

1325 

Return  on  Assets . 

-0.10 

0.74 

0.73 

0.50 

0.47 

0.90 

Net  Interest  Margin . 

3  39 

3.44 

3.55 

3.43 

3.56 

3  93 

Loss  Provision  to  Loans  . 

2.38 

0.89 

1.16 

1.45 

1.65 

1.37 

Net  Loan  Loss  to  Loans  . 

0.84 

1.06 

097 

1.45 

1.65 

1.32 

Noncurrent  Loans  to  Loans . 

3.87 

3.60 

329 

3  70 

4.24 

3.71 

Loss  Resen/e  to  Loans . 

2.80 

2.76 

2  46 

250 

2.65 

281 

Loss  Resen/e  to  Noncurrent  Loans . 

7245 

76  83 

74  81 

67.53 

62.65 

7562 

Loans  to  Assets . 

63  03 

63  99 

64  93 

64.56 

62.00 

60  54 

Loans  to  Deposits  . 

83  32 

84.49 

86.34 

83.72 

7924 

7866 

Equity  Capital  to  Assets  . 

5.81 

5.83 

5.95 

6.05 

6.31 

7.13 

Estimated  Leverage  Ratio  . 

N/A 

N/A 

N/A 

N/A 

6.11 

6.74 

Estimated  Risk-Based  Capital  Ratio 

N/A 

N/A 

N/A 

N/A 

9.81 

11.19 

Note:  1992  third  quarter  data  are  preliminary.  0.00  indicates  an  amount  of  less  than  $5  million. 
Banking  Research  and  Statistics 
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Aggregate  Condition  Data  For  National  Banks,  1987-1992 
(data  through  third  quarter  of  each  year) 


1987 

1988 

1989 

1990 

1991 

1992 

Balance  Sheet  ($  Billions) 

Assets . 

1,725  55 

1,815.39 

1,919.92 

1,979.21 

1,991.53 

1,975  97 

Loans  . 

1,087.62 

1,161  75 

1,246.60 

1,277  69 

1,234.70 

1.196  26 

Real  Estate  (RE)  . 

344.63 

397.28 

454.64 

497.82 

501  61 

494.90 

Commercial  &  Industrial  (C&l) . 

359  74 

369.12 

386.74 

387.79 

356  72 

331  61 

Consumer  (Cnsmr) . 

208.30 

226.74 

24255 

237.72 

230.14 

222  38 

Noncurrent  Loans . 

42.11 

41.81 

40.99 

47.31 

52  29 

44  40 

Noncurrent  RE  Loans . 

10.63 

13  22 

14  21 

21.87 

28  01 

25  03 

Noncurrent  C&l  Loans . 

18  33 

1502 

14.31 

15.65 

17.17 

1332 

Noncurrent  Cnsmr  Loans . 

2  43 

2.53 

2.84 

3  16 

3.31 

3  24 

Other  Real  Estate  Owned . 

6.00 

8.12 

7.99 

12.63 

17.08 

1866 

Investment  Securities . 

265.58 

273.25 

291.26 

314  85 

344.00 

394  73 

Total  Liabilities  . . 

1,625.25 

1,709.41 

1,805.65 

1,859.36 

1.865.96 

1,835.02 

Total  Deposits . 

1,305.36 

1,374.95 

1,443.86 

1,525.58 

1.558.13 

1,520.86 

Domestic  Deposits . 

1,091.12 

1,176.66 

1.247.71 

1,320.98 

1.368  75 

1.330.21 

Loan  Loss  Reserve . 

30.51 

32.12 

30.67 

31.95 

32.76 

33  58 

Equity  Capital . 

100.23 

105.90 

114.19 

1 19.78 

125.57 

140  95 

Total  Capital . 

N/A 

N/A 

N/A 

144  63 

153  07 

168  93 

Balance  Sheet  Changes  ($  Billions) 

Year-To-Date  Changes 

Assets . 

-14.93 

45.47 

73.75 

3.14 

7.63 

-4.96 

Loans  . 

14.59 

49.08 

62.00 

6.66 

-40.81 

-31.25 

Noncurrent  Loans . 

11.29 

-0.24 

4.94 

634 

0.50 

-5.94 

Other  Real  Estate  Owned . 

1.03 

1.93 

1.25 

3  41 

2  64 

0  99 

Investment  Securities . 

12.19 

0.84 

16.12 

20  52 

31.19 

34.71 

Total  Liabilities 

-12.93 

39.35 

67.71 

-2.96 

1.98 

-19  04 

Deposits  . 

-15.17 

26.48 

28  77 

22  82 

2  53 

-49  03 

Loan  Loss  Reserve  .  . 

12.42 

-0.08 

0.84 

-0.41 

-1.37 

-0.16 

Equity  Capital . 

-2.00 

6.12 

6.03 

6.10 

5.66 

14  08 

Total  Capital . 

N/A 

N/A 

N/A 

N/A 

3.99 

14.10 

Third  Quarter  Changes 

Assets . 

13.53 

18.20 

26.69 

-0.84 

30.54 

4  40 

Loans  . 

13.69 

12.32 

27.37 

10.78 

-11.94 

-8  60 

Noncurrent  Loans . 

-0.16 

1.00 

1.95 

3.66 

-2.39 

-2.71 

Other  Real  Estate  Owned . 

0.32 

0.78 

0.42 

1.92 

-0.39 

0.22 

Investment  Securities . 

6.96 

2.17 

7.05 

296 

15.13 

13  45 

Total  Liabilities  . 

10.32 

14.90 

26  20 

-1.24 

28  60 

0.10 

Deposits  . 

-3  89 

17.24 

13.34 

7.10 

26.13 

-18.78 

Loan  Loss  Reserve . 

-0.05 

-0.12 

2.16 

1.58 

-0.24 

-0.37 

Equity  Capital . 

3.20 

3  29 

0  49 

0  41 

1.94 

4  30 

Total  Capital . 

N/A 

N/A 

N/A 

0.51 

1.29 

5.26 

Note:  1992  third  quarter  data  are  preliminary-  0.00  indicates  an  amount  of  less  than  $5  million 
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Aggregate  Performance  Data  For  National  Banks  By  Size 
(data  through  third  quarter  of  each  year) 


Under  S300M 

$300M-S1B 

$1B-$10B 

Over  SI  OB 

Total 

1991 

1992 

1991 

1992 

1991 

1992 

1991 

1992 

1991 

1992 

Industry  Structure 

Number  of  Banks 

3.344 

3,126 

322 

315 

165 

172 

35 

34 

3,866 

3,647 

Number  of  Banks  with  Losses 

461 

246 

34 

17 

29 

12 

1 1 

3 

535 

278 

Number  of  Failed/Assisted  Banks 

28 

18 

2 

0 

3 

0 

2 

0 

35 

18 

Income  Statement  ($  Billions) 

Year-To-Date 

Net  Income . 

1.84 

2.02 

0.83 

1.28 

2.45 

4.83 

1.83 

4.90 

6.96 

13  03 

Net  Interest  Income . 

7  46 

7.90 

4.92 

5.29 

17.32 

18.69 

22  60 

24.91 

52.30 

56.78 

Noninterest  Income . 

1.96 

2  10 

1.52 

1.74 

9.28 

10.43 

13.57 

15.45 

26  33 

29.72 

Noninterest  Expense . 

6.56 

6.67 

4.32 

4.48 

17.88 

18.77 

25.78 

27.70 

54.53 

57.62 

Loan  Loss  Provision  . 

0.80 

0.66 

1.00 

0.75 

5.44 

3.81 

8.07 

6.81 

15.31 

12.03 

Securities  Gains,  Net  . 

0.07 

0.18 

0.05 

0.07 

0.35 

0.44 

0.48 

1.14 

0.95 

1.84 

Extraordinary  Income,  Net . 

0.34 

0.04 

0.01 

-001 

0.01 

0.07 

0.37 

0.15 

0.72 

0.24 

Net  Loan  Loss  . 

0.67 

0.53 

0.80 

0  63 

4.67 

3.72 

9.19 

6.75 

15.33 

11.63 

Third  Quarter 

Net  Income . 

0.53 

0.70 

0.22 

0.44 

0.86 

1.70 

0.06 

1.82 

1.67 

4.66 

Net  Interest  Income . 

2.58 

2.72 

1.70 

1.82 

5.96 

6.44 

7.95 

9.04 

18.20 

20.01 

Noninterest  Income . 

0.69 

0.73 

0.51 

0.60 

3.17 

3.61 

4.63 

5.44 

9.00 

10.37 

Noninterest  Expense . 

2.27 

229 

1.49 

1.53 

6.40 

6.46 

9.20 

9.87 

19.36 

20.16 

Loan  Loss  Provision  . 

0.28 

0.24 

0.43 

0.26 

1.66 

1.22 

3.36 

2.45 

5.74 

4.17 

Securities  Gains,  Net . 

0.03 

0.09 

0.02 

0.03 

0.17 

0.14 

0.21 

0.53 

0.44 

0.78 

Extraordinary  Income,  Net . 

0.01 

0.01 

0.00 

0.00 

-0.01 

0.01 

0.09 

0.04 

0.09 

0.06 

Net  Loan  Loss  . 

0.23 

0.18 

0.29 

0.22 

1.55 

1.20 

3.63 

2.81 

5.70 

4.41 

Performance  Ratios  (%) 

Year-To-Date 

Return  on  Equity . 

1 1.95 

12.78 

9.51 

13.98 

8.75 

15.68 

4.69 

1 1.50 

7.62 

13.25 

Return  on  Assets . 

0.98 

1.10 

0.67 

1.06 

0.56 

1  11 

0.26 

0.70 

0.47 

0.90 

Net  Interest  Margin . 

3.98 

4.28 

3.97 

4.39 

3  93 

4.29 

3.15 

3.54 

3.56 

3.93 

Loss  Provision  to  Loans  . 

0.80 

0.67 

1.31 

1.04 

1.94 

1.44 

1.72 

1.53 

1.65 

1.37 

Net  Loan  Loss  to  Loans  . 

0.66 

0.54 

1.04 

0.87 

1.67 

1  41 

1.96 

1.51 

1.65 

1.32 

Noncurrent  Loans  to  Loans . 

2.19 

2.00 

2.40 

2.09 

3.60 

2.96 

5  35 

4.77 

4.24 

3.71 

Loss  Reserve  to  Loans . 

1.84 

1.87 

2  01 

2.12 

2  85 

3.03 

2.82 

2.99 

2.65 

281 

Loss  Reserve  to  Noncurrent  Loans  ... 

83.89 

93  94 

83  74 

101.31 

79  05 

102.38 

52.66 

62.63 

62.65 

7562 

Loans  to  Assets . 

53.36 

53.24 

6091 

60.69 

62.61 

60.10 

64.05 

62  63 

62.00 

60.54 

Loans  to  Deposits 

60.29 

60.50 

71.56 

7255 

80.32 

78.65 

85.88 

85.33 

79.24 

78.66 

Equity  Capital  to  Assets  . 

8.28 

8.85 

7.20 

7.89 

6.56 

7.46 

5.48 

6.38 

6.31 

7.13 

Estimated  Leverage  Ratio . 

8.26 

8.72 

7.02 

7.64 

6.28 

7.06 

5.28 

5.90 

6.11 

6.74 

Estimated  Risk-Based  Capital  Ratio  .... 

14  98 

16.12 

1 1.91 

12.99 

9.82 

11.81 

8.62 

9.80 

9.81 

11.19 

Note:  1992  third  quarter  data  are  preliminary.  0.00  indicates  an  amount  of  less  than  $5  million. 
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Aggregate  Condition  Data  For  National  Banks  By  Size 
(data  through  third  quarter  of  each  year) 


Under  $300M 

S300M-S  IB 

$1B-$10B 

Over  $  10B 

Total 

1991 

1992 

1991 

1992 

1991 

1992 

1991 

1992 

1991 

1992 

Balance  Sheet  ($  Billions) 

Assets . 

252.80 

248  43 

167.74 

161.97 

594.51 

58622 

976  48 

979.35 

1,991  53 

1,975  97 

Loans . 

134.90 

132.27 

102.16 

98.29 

372.21 

352  30 

625.42 

613.40 

1.234  70 

1.196  26 

Real  Estate  (RE)  . 

71.68 

73.82 

49.91 

50  92 

144.07 

138  48 

235.96 

231  68 

501  61 

494  90 

Commercial  &  Industrial  (C&l) . 

25.59 

23.54 

20.87 

1867 

95.89 

85.85 

214  37 

203.55 

356  72 

331  61 

Consumer  (Cnsmr) . 

27.13 

24  93 

24.10 

23.63 

97.14 

92  89 

81  76 

80  93 

230  14 

222  38 

Noncurrent  Loans . 

2.95 

2.64 

246 

2.05 

13.40 

10.43 

33.48 

29  27 

52  29 

44.40 

Noncurrent  RE  Loans . 

1.48 

1.35 

1.37 

1.20 

7.15 

5-83 

18.00 

16.64 

2801 

25  03 

Noncurrent  C&l  Loans . 

1.23 

1  08 

0  79 

0  58 

4.10 

2.77 

11.05 

8  90 

17.17 

13  32 

Noncurrent  Cnsmr  Loans . 

0.23 

0.19 

0.22 

0.19 

1.44 

1.28 

1.42 

1.58 

3.31 

3.24 

Other  Real  Estate  Owned . 

1.58 

1.45 

1.03 

092 

560 

4.57 

8.87 

11.73 

17.08 

18  66 

Investment  Securities . 

78.32 

82.32 

38  52 

41.94 

115.04 

138.45 

1 12.12 

132.02 

344.00 

394  73 

Total  Liabilities  . 

231.86 

226.44 

155.67 

149.19 

555  48 

542.47 

92295 

916.92 

1,865.96 

1.835.02 

Total  Deposits . 

223.74 

218.62 

142.77 

135.47 

463.39 

447.94 

728.23 

718.82 

1,558.13 

1,520  86 

Domestic  Deposits . 

223.60 

218.53 

142.48 

135.22 

453.80 

441.01 

548.87 

535.46 

1,368.75 

1.330  21 

Loan  Loss  Reserve . 

2.48 

2.48 

2.06 

208 

10.60 

10.68 

17.63 

18  33 

32  76 

33  58 

Equity  Capital . 

20.94 

21.98 

12.07 

12.78 

39.03 

43.75 

53.53 

62.44 

125.57 

140.95 

Total  Capital . 

22  69 

23  56 

13.26 

13.91 

43.91 

48.91 

73  21 

82.56 

153  07 

168  93 

Balance  Sheet  Changes  ($  Billions) 

Year-To-Date  Changes 

Assets . 

-1.27 

-1.82 

7.95 

-2.11 

-15.27 

-22  96 

16.22 

21.93 

7.63 

-4  96 

Loans  . 

-3.46 

0.38 

1.78 

-1.22 

-20.32 

-24.88 

-18.81 

-5  53 

-40.81 

-31.25 

Noncurrent  Loans . 

0.10 

-0.11 

0.30 

-0.18 

-0.75 

-2.31 

0.85 

-3.33 

0.50 

-5  94 

Other  Real  Estate  Owned . 

0.01 

-0.10 

0.05 

-0.11 

0.54 

-0  81 

2.03 

201 

2  64 

0  99 

Investment  Securities . 

5.75 

2.63 

5.61 

3.50 

11.45 

15.38 

8.38 

13.20 

31.19 

34.71 

Total  Liabilities  . 

-1.45 

-2.97 

7.12 

-3.02 

-17.96 

-26.50 

14.26 

13.45 

1.98 

-1904 

Deposits  . 

-1.13 

-2.91 

9.40 

-3.54 

-15.23 

-27.29 

9.49 

-15.29 

2.53 

-49.03 

Loan  Loss  Reserve . 

0.07 

0.07 

0.19 

0.04 

0.03 

-0.23 

-1.66 

-0.04 

-1.37 

-0.16 

Equity  Capital . 

0.18 

1.15 

0.82 

090 

2.69 

3.55 

1  96 

8.47 

5  66 

14.08 

Total  Capital . 

0.08 

1.05 

1.01 

0.91 

1.57 

3.77 

1.33 

8  37 

3  99 

14.10 

Third  Quarter  Changes 

Assets . 

-0.02 

-0.73 

0.73 

0.81 

-1.17 

-28  58 

31.01 

32.90 

30.54 

4.40 

Loans  . 

-1.61 

0.20 

-0.79 

0.76 

-12.48 

-23.30 

2.94 

13.74 

-11.94 

-8  60 

Noncurrent  Loans . 

0.00 

-0.07 

0.12 

-0.01 

-1.66 

-1.84 

-0.85 

-0.79 

-239 

-2.71 

Other  Real  Estate  Owned . 

-0  02 

-0.01 

-0.02 

-0.10 

-0.59 

-0.91 

0.25 

1.24 

-0.39 

0.22 

Investment  Securities . 

0.59 

-0.10 

0.75 

1.22 

7.31 

0.77 

6.48 

11.56 

15.13 

13.45 

Total  Liabilities . 

-0.08 

-1.09 

0.69 

0  58 

-2.15 

-27  81 

30.15 

28  43 

28.60 

0.10 

Deposits  . 

0.14 

-1.29 

1.37 

-0.78 

2.31 

-27.78 

22.30 

11.07 

26.13 

-18  78 

Loan  Loss  Reserve . 

-0  02 

0.02 

0.14 

0.03 

-0.59 

-1.05 

0  24 

0.62 

-0.24 

-0.37 

Equity  Capital . 

006 

036 

0.04 

0.23 

0.98 

-0.77 

0.86 

4.48 

1.94 

4.30 

Total  Capital . 

0.01 

0.33 

-0.03 

0.27 

0.89 

-0.64 

0.42 

5.30 

1  29 

5.26 

Note:  1992  third  quarter  data  are  preliminary.  0.00  indicates  an  amount  of  less  than  $5  million. 
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Aggregate  Performance  Data  For  National  Banks  By  Region 
(data  through  third  quarter  of  1992) 


Northeastern 

Southeastern 

Central 

Midwestern 

Southwestern 

Western 

Total 

Industry  Structure 

Number  of  Banks 

404 

503 

758 

632 

873 

477 

3.647 

Number  of  Banks  with  Losses 

42 

58 

24 

17 

61 

76 

278 

Number  of  Failed/Assisted  Banks 

Income  Statement  ($  Billions) 

6 

2 

0 

0 

7 

3 

18 

Year-To-Date 

Net  Income . 

3.15 

238 

226 

1.40 

1.45 

238 

1303 

Net  Interest  Income . 

17.72 

9.18 

9  52 

3.87 

5.01 

11.48 

56.78 

Noninterest  Income . 

11.02 

386 

3.80 

2.93 

235 

5.76 

2972 

Noninterest  Expense . 

19  94 

867 

8.49 

4.25 

5.27 

11  00 

57.62 

Loan  Loss  Provision  . 

5.15 

1.22 

1.96 

0.64 

0.44 

2.62 

12.03 

Securities  Gains,  Net . 

0.88 

024 

0.18 

0.12 

0.19 

0.23 

1.84 

Extraordinary  Income,  Net 

0.20 

0.00 

0.00 

0.00 

0  04 

0.00 

0.24 

Net  Loan  Loss  . 

5  18 

1.08 

2.01 

0.55 

0.53 

2.28 

11.63 

Third  Quarter 

Net  Income . 

1.30 

081 

0.58 

0.50 

0.50 

0.98 

4.66 

Net  Interest  Income . 

6.19 

3.26 

3  44 

1.34 

1.71 

4.08 

20.01 

Noninterest  Income  . 

3.76 

1.28 

1.44 

1.00 

0.83 

2.05 

10.37 

Noninterest  Expense . 

6.76 

3.10 

3.17 

1.46 

1.80 

386 

20.16 

Loan  Loss  Provision  . 

1.57 

0.38 

1.05 

0.20 

0.12 

0.84 

4.17 

Securities  Gains,  Net . 

0.34 

0.10 

005 

0.06 

0.05 

0.19 

0.78 

Extraordinary  Income,  Net . 

005 

0.00 

0.00 

0.00 

0.01 

0.00 

0.06 

Net  Loan  Loss  . 

Performance  Ratios  (%) 

1.64 

0.35 

1.19 

0.18 

0.18 

0.88 

4.41 

Year-To-Date 

Return  on  Equity . 

10  42 

14.59 

12  80 

18.05 

15.79 

13.85 

13.25 

Return  on  Assets . 

0.63 

1.03 

0.94 

1.44 

1.06 

0.99 

0.90 

Net  Interest  Margin . 

3.56 

3.96 

3.97 

3.98 

3.66 

4.77 

3.93 

Loss  Provision  to  Loans  . 

1.67 

0.87 

1.36 

1.14 

068 

1.55 

1.37 

Net  Loan  Loss  to  Loans  . 

1.68 

0.77 

1.40 

0.99 

0.83 

1.35 

1.32 

Noncurrent  Loans  to  Loans . 

5.53 

2  08 

2.10 

1.59 

2.43 

4.36 

3.71 

Loss  Reserve  to  Loans . 

3.34 

2.21 

204 

2.10 

2.51 

3.34 

2.81 

Loss  Resen/e  to  Noncurrent  Loans . 

60.33 

106.37 

97.02 

131.58 

103.48 

76.62 

75.62 

Loans  to  Assets . 

61.03 

59.31 

60  06 

58.26 

46.79 

69.50 

60.54 

Loans  to  Deposits  . 

81.87 

78  46 

78.47 

75.66 

56.00 

87.05 

78.66 

Equity  Capital  to  Assets  . 

6.34 

7.27 

7.64 

8.33 

7.03 

7.68 

7.13 

Estimated  Leverage  Ratio  . 

6.12 

696 

7.40 

8.08 

6.88 

6  55 

6.74 

Estimated  Risk-Based  Capital  Ratio  .... 

10.56 

11.50 

11.33 

13.41 

13.14 

10.56 

11.19 

Note:  1992  third  quarter  data  are  preliminary.  0.00  indicates  an  amount  of  less  than  $5  million. 
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Aggregate  Condition  Data  For  National  Banks  By  Region 
(data  through  third  quarter  of  1992) 


Northeastern 

Southeastern 

Central 

Midwestern 

Southwestern 

Western 

Total 

Balance  Sheet  ($  Billions) 

Assets . 

670.99 

319.39 

329  09 

130  17 

184.88 

341  45 

1,975  97 

Loans  . 

409.53 

189.43 

197.65 

75  83 

86  50 

237  32 

1.196  26 

Real  Estate  (RE)  . 

153.94 

88.91 

76.57 

29  46 

35  42 

110  61 

494  90 

Commercial  &  Industrial  (C&l) . 

129.27 

42.45 

59.13 

18  01 

2527 

57  49 

331  61 

Consumer  (Cnsmr) . 

70  57 

32.22 

41.50 

16.74 

16  43 

44  92 

222  38 

Noncurrent  Loans . 

22  66 

3.94 

4.16 

1.21 

2.10 

10  34 

44.40 

Noncurrent  RE  Loans . 

12  89 

2.76 

1.84 

0.40 

0  99 

6.15 

25  03 

Noncurrent  C&l  Loans . 

5  98 

1.18 

1.63 

0.43 

0  80 

3  31 

13  32 

Noncurrent  Cnsmr  Loans . 

1.77 

0.20 

0.36 

0  31 

0.10 

0  49 

324 

Other  Real  Estate  Owned . 

9.19 

2  32 

1.79 

042 

1.37 

3  58 

18.66 

Investment  Securities . 

115.27 

7346 

68.83 

33  56 

6079 

42  82 

394  73 

Total  Liabilities  . 

628.47 

296.19 

303.95 

1 19.33 

171  87 

315  22 

1,835  02 

Total  Deposits . 

500.22 

241.44 

251.88 

100.23 

154  48 

272.61 

1,520  86 

Domestic  Deposits . 

357.44 

236.36 

233  58 

99  79 

153.26 

249  78 

1,330.21 

Loan  Loss  Reserve . 

13.67 

4.19 

4.03 

1.59 

2.17 

7.92 

33.58 

Equity  Capital . 

42.52 

2320 

25.14 

10.84 

13.01 

26.23 

140.95 

Total  Capital . 

57.47 

25.73 

29  48 

11.96 

14.29 

30  00 

168  93 

Balance  Sheet  Changes  ($  Billions) 

Year-To-Date  Changes 

Assets . 

5  95 

10.70 

-6.51 

2  31 

4.03 

-21.45 

-4.96 

Loans  . 

-9.99 

-0  02 

-4.68 

2.79 

1.72 

-21.06 

-31  25 

Noncurrent  Loans . 

-2.92 

-1.06 

-0.76 

-0.16 

-0.47 

-0.56 

-5  94 

Other  Real  Estate  Owned . 

1.28 

-0.19 

0.08 

-0.06 

-0.45 

0  33 

0  99 

Investment  Securities . 

10.67 

8.32 

4.60 

1.20 

5  90 

4.02 

34.71 

Total  Liabilities  . 

1.99 

8.42 

-8  26 

1.15 

265 

-24  99 

-19  04 

Deposits  . 

-16.78 

-3.71 

-9.25 

-0.62 

-235 

-16.32 

-49.03 

Loan  Loss  Reserve . 

0.05 

0.11 

-0.12 

0.11 

-0.08 

-0.22 

-0  16 

Equity  Capital . 

3.96 

2.29 

1.75 

1.16 

1.38 

3.54 

14.08 

Total  Capital . 

5.50 

2.70 

1.97 

1.33 

1.40 

1.21 

14.10 

Third  Quarter  Changes 

Assets . 

7.26 

5.58 

-7.28 

0.90 

2  79 

-4.85 

4  40 

Loans . 

-1.00 

2.83 

-5.95 

1.20 

0.17 

-5.85 

-8  60 

Noncurrent  Loans . 

-0.87 

-0.62) 

-0.45 

-0.09 

-0.24 

-0.45 

-2  71 

Other  Real  Estate  Owned . 

023 

-0.1 1) 

0.01 

-0.01 

-0.15 

0.25 

0.22 

Investment  Securities . 

5.43 

1.21 

2.81 

-0.40 

3.40 

1.01 

13.45 

Total  Liabilities  . 

5.54 

5.01 

-7.25 

0.59 

2.45 

-624 

0.10 

Deposits  . 

-5.78 

-1.04) 

-6.76 

0.20 

-1.91 

-3  50 

-1878 

Loan  Loss  Reseive . 

-0.01 

0.03 

-0.24 

0.03 

-0.05 

-0.13) 

-037 

Equity  Capital . 

1.72 

0.57 

-0.02 

0.31 

0.34 

1.39 

4  30 

Total  Capital . 

2  53 

0.57 

0.07 

0.34 

0.47 

1.29 

5  26 

Note:  1992  third  quarter  data  are  preliminary.  0.00  indicates  an  amount  of  less  than  $5  million. 
Banking  Research  and  Statistic 
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Definitions 


Glossary 


Commercial  Real  Estate  Loans:  Loans  secured  by  nonfarm  nonresidential  properties. 

Construction  Loans  Loans  for  construction  and  land  development. 

Extraordinary  income  Net  income  from  events  and  transactions  that  are  "unusual  and  infrequent." 

Failed/Assisted  Banks:  National  banks  that  have  been  closed  by,  or  have  received  financial  assistance  from,  the 
Federal  Deposit  Insurance  Corporation  (FDIC). 

Investment  Securities:  Total  securities  excluding  those  held  in  trading  accounts. 

Leverage  Ratio:  Ratio  of  estimated  Tier  1  capital  to  estimated  tangible  total  assets. 

Loans:  Total  loans  and  leases  less  unearned  income. 

Net  Loan  Losses:  Total  loans  and  leases  charged  off  (removed  from  balance  sheet  because  of  uncollectibility) 
during  the  period,  less  amounts  recovered  on  loans  and  leases  previously  charged  off. 

Loan  Loss  Reserve:  The  allowance  for  loan  and  lease  losses. 

National  Banks:  Nationally  chartered  commercial  banks  in  the  U.S.  and  its  territories  that  are  insured  by  either  the 
Bank  Insurance  Fund  or  the  Savings  Association  Insurance  Fund  of  the  FDIC  and  filed  a  call  report. 

Noncurrent  Loans:  The  sum  of  loans  and  leases  90  days  or  more  past  due  plus  nonaccrual  loans. 

Net  Interest  Margin:  Net  interest  income  as  a  percent  of  average  assets. 

Regions:  Northeast  (NE)  —  Connecticut,  Delaware,  District  of  Columbia,  Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York,  Pennsylvania,  Puerto  Rico,  Rhode  Island,  Vermont,  Virgin  Islands;  Southeast 
(SE) —  Alabama,  Florida,  Georgia,  Mississippi,  North  Carolina,  South  Carolina,  Tennessee,  Virginia,  West  Virginia; 
Central  (CE)  —  Illinois,  Indiana,  Kentucky,  Michigan,  Ohio,  Wisconsin;  Midwest  (MW)  —  Iowa,  Kansas,  Minnesota, 
Missouri,  Nebraska,  North  Dakota,  South  Dakota;  Southwest  (SW)  —  Arkansas,  Louisiana,  New  Mexico,  Oklahoma, 
Texas;  West  (WE)  —  Alaska,  Arizona,  California,  Colorado,  Guam,  Hawaii,  Idaho,  Montana,  Nevada,  Oregon,  Utah, 
Washington,  Wyoming.  Each  bank  in  a  multinational  bank  holding  company  is  included  in  the  region  in  which  the 
bank  is  located. 

Other  Real  Estate  Owned  (OREO):  Real  estate  acquired  by  a  bank  for  debts  previously  contracted  (i  .e. ,  foreclosed 
real  estate).  Also  includes  property  formerly  used  or  intended  for  use  for  banking  purposes. 

Residential  Real  Estate:  Loans  secured  by  one-  to  four-family  residential  properties  plus  loans  secured  by 
multifamily  (five  or  more)  residential  properties. 

Risk-based  Capital  Ratio:  Ratio  of  estimated  total  capital  to  estimated  risk-weighted  assets. 

Securities  Gains:  Net  realized  gains  (losses)  on  securities  not  held  in  trading  account. 

Total  Capital  The  sum  of  Tier  1  and  Tier  2  capital  reported  on  call  report  schedule  RC-R. 


Computation  Methodology 

Current  quarter  income  statement  items  were  calculated  by  summing  the  difference  between  the  year-to-date  and 
previous  quarter  numbers  of  each  item  for  all  banks  that  filed  a  current  quarter  call  report  For  performance  ratios 
constructed  by  dividing  an  income  statement  (flow)  item  by  a  balance  sheet  (stock)  item,  the  income  statement  item 
for  the  period  //as  annualized  (multiplied  by  the  number  of  periods  in  a  year)  and  the  average  of  the  balance  sheet 
’err  for  the  period  (beginning-of-period  amount  plus  end-of-period  amount  divided  by  two)  was  used 
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Recent  Corporate  Decisions 


On  July  1 6,  1 992,  the  OCC  denied  a  bank's  application 
to  convert  from  a  state  to  a  national  charter  because 
the  proposed  conversion  was  an  attempt  by  the  bank 
to  escape  supervisory  action  by  the  state  banking 
commissioner.  Twelve  CFR  5.24(c)  provides  the 
authority  to  deny  conversion  applications  if  the  bank  is 
attempting  to  avoid  supervisory  action  by  its  current 
regulator.  In  addition,  the  OCC's  preconversion  ex¬ 
amination  confirmed  that  the  bank  was  involved  in 
unsafe  and  unsound  banking  practices. 

On  July  23,  1992,  the  OCC  approved  State  Mutual  Life 
Assurance  Company  of  America’s  application  to  estab¬ 
lish  a  national  trust  company  (Allmerica  Trust  Company, 
National  Association,  Worcester,  Massachusetts).  Al¬ 
though  some  of  State  Mutual's  other  subsidiaries  are 
involved  in  securities-related  activities,  the  OCC  con¬ 
cluded  that  State  Mutual’s  ownership  of  a  national  trust 
company  did  not  violate  the  Glass-Steagall  Act.  The 
trust  company  will  provide  custody  services  to  mutual 
funds  currently  serviced  by  an  affiliate.  It  will  also 
provide  traditional  trust  services  such  as  personal  and 
corporate  trusts,  securities  settlement,  general  invest¬ 
ment  advisory  and  management  services,  administra¬ 
tion  of  common  trust  funds,  and  pension  fund  services. 

On  August  6,  1 992,  the  OCC  conditionally  approved  an 
application  filed  by  Chase  Manhattan  Bank  of  Connec¬ 
ticut,  National  Association,  Bridgeport,  Connecticut,  to 
increase  the  servicing  portfolio  of  its  asset  manage¬ 
ment  subsidiary  (Consolidated  Asset  Recovery  Cor¬ 
poration)  to  an  amount  not  to  exceed  outstanding 
assets  of  $3  billion.  The  conditional  approval  stipulated 
that  all  future  contracts  entered  into  by  the  asset 
management  subsidiary  must  comply  with  the  OCC’s 
guidelines  on  asset  management  (BC  254).  This  ap¬ 
plication  marked  the  first  time  the  OCC  has  granted  a 
blanket  approval,  with  a  dollar  limit,  for  an  operating 
subsidiary  to  manage  unspecified  pools  of  assets. 
Prior  approvals  have  been  granted  only  after  review  of 
the  specific  features  of  the  operating  subsidiary’s  asset 
management  contracts. 


This  section  contains  summaries  of  selected  corporate  decisions 
completed  during  the  third  quarter  of  1992  The  cases  are  noteworthy 
because  they  represent  issues  of  importance  or  unusual  methods  of 
accomplishing  a  particular  expansion  activity  Copies  of  the  public 
sections  of  the  applications  may  be  obtained  from  the  Communica¬ 
tions  Division  of  the  OCC  in  Washington,  D.C. 


On  August  6,  1 992,  the  OCC  conditionally  approved  an 
application  filed  by  the  Huntington  National  Bank, 
Columbus,  Ohio,  to  establish  an  operating  subsidiary 
to  hold  a  partnership  interest  in  a  general  partnership 
The  general  partnership  is  being  established  to  hold 
ownership  in  a  company  that  will  provide  check  clear¬ 
ing  and  related  services  to  other  banks.  Participating 
banks  will  be  required  to  join  a  newly  established 
clearinghouse  association  that  will  have  a  check 
processing  agreement  with  the  Federal  Reserve  Board. 
The  conditional  approval  requires  prior  OCC  approval 
of  any  change  in  Huntington  National  Bank's  role  in  the 
management,  control,  or  activities  of  the  partnership. 

On  August  20, 1 992,  the  OCC  denied  a  Change  in  Bank 
Control  Act  notice  because  of  the  applicant’s  failure  to 
provide  all  information  necessary  to  evaluate  the 
applicant’s  financial  capacity.  In  particular,  the  ap¬ 
plicant  failed  to  provide  sufficient  information  concern¬ 
ing  the  source  of  funds  that  would  be  used  to  purchase 
the  bank's  stock  and  the  source  of  additional  contribu¬ 
tions  to  the  bank’s  capital  In  addition,  the  applicant 
failed  to  address  the  deficit  capital  position  of  com¬ 
panies  owned  by  the  applicant  which  were  to  be  the 
primary  sources  for  purchasing  the  bank's  stock  and 
subsequent  recapitalization  efforts. 

On  August  26,  1992,  the  OCC  granted  conditional 
approval  to  Fleet  Bank  of  New  York,  National  Associa¬ 
tion,  Buffalo,  New  York,  to  operate  a  mobile  CBCT 
branch  that  will  provide  banking  services  at  state  and 
county  fairs,  festivals,  sporting  events,  conventions, 
employment  sites,  nursing  homes,  and  colleges.  This 
application  marked  the  first  OCC  approval  involving  a 
mobile  branch  facility  in  New  York.  In  addition  to  the 
standard  conditions  the  OCC  imposes  involving  mobile 
branch  applications,  the  conditional  approval  required 
Fleet  Bank  of  New  York  to  limit  its  CBCT  operations  to 
sites  located  within  the  geographic  areas  in  which  the 
bank  published  its  notice  of  the  proposal  to  establish  a 
mobile  CBCT  branch. 

On  August  28,  1992,  the  OCC  exercised  its  discretion 
under  12  CFR  5.2(b)  and  immediately  approved  a 
request  of  Barnett  Bank  of  South  Florida,  National  As¬ 
sociation,  Miami,  Florida,  to  establish  seven  temporary 
check  cashing  facilities  under  expedited  procedures 
Barnett  requested  expedited  approval  because  it 
wished  to  provide  banking  services  to  areas  of  South 
Florida  hardest  hit  by  Hurricane  Andrew.  The  OCC 
approval  was  for  90  days  unless  otherwise  extended 
by  the  OCC's  Southeastern  District  office  The  OCC 
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also  authorized  the  bank  to  establish  temporary 
modular  structures,  as  well  as  mobile  vehicles,  to  ser¬ 
vice  previously  approved  branch  sites  that  sustained 
severe  damage. 

On  August  31,  1992,  the  OCC  granted  an  exception  to 
its  contingent  liability  policy  when  it  permitted  American 
National  Bank  of  Sarpy  County,  Papillion,  Nebraska,  to 
purchase  certain  assets  and  assume  certain  liabilities 
of  Brentwood  Bank,  LaVista,  Nebraska,  without  assum¬ 
ing  Brentwood  Bank’s  contingent  liabilities.  Brentwood 
Bank  is  to  be  voluntarily  liquidated  after  consummation 
of  this  transaction  but  Brentwood’s  parent  company,  in 
accordance  with  the  corporate  laws  of  Nebraska,  is  to 
remain  in  existence  for  two  years.  Proceeds  from  the 
sale  of  Brentwood  Bank  will  be  available  to  respond  to 
the  claims,  if  any,  of  potential  creditors. 

On  September  1 ,  1992,  the  OCC  approved  an  applica¬ 
tion  filed  by  First  National  Bank,  Lafayette,  Louisiana, 
to  complete  an  interim  bank  merger  in  which  the  hold¬ 
ing  company  would  attempt  to  acquire  the  remaining 
1 7  percent  of  the  bank’s  stock  currently  held  by  minority 
shareholders.  The  merger  agreement  required  minority 
shareholders  to  receive  cash  in  exchange  for  their 
shares  rather  than  stock  in  the  resulting  bank. 

On  September  2,  1992,  the  OCC  denied  a  troubled 
national  bank's  request  to  issue  $1.1  million  in  cumula¬ 
tive  preferred  stock  and  to  count  the  stock  as  tier  1 
capital.  The  proposal  was  denied  because  the  OCC 
considered  the  proposed  capital  injection  insufficient 
to  correct  the  bank's  serious  and  persistent  capital 
deficiency  and  because  the  plan  would  not  have  in¬ 
creased  the  bank's  capital  level  to  the  minimums  re¬ 
quired  by  the  bank’s  consent  order. 

On  September  3,  1992,  the  OCC  conditionally  ap¬ 
proved  an  application  filed  by  Society  National  Bank, 
Cleveland,  Ohio,  to  acquire  a  mortgage  banking  sub¬ 
sidiary  from  Society's  holding  company.  However,  since 
the  OCC  concluded  that  the  proposed  transfer  repre¬ 
sented  a  "covered  transaction”  under  12  U.S.C.  371c, 
it  subjected  the  transaction  to  three  conditions'  the 
transfer  would  be  treated  as  a  covered  transaction;  the 
applicant  must  demonstrate  compliance  with  loan  col¬ 
lateralization  requirements  and  quantitative  restrictions 
on  covered  transactions;  and  future  acquisitions  of  this 
type  involving  the  repayment  of  subsidiary  debt  to  the 
holding  company  are  subject  to  the  notification  require¬ 
ments  of  12  CFR  5  34(d)(1).  Although  the  proposed 
repayment  of  the  subsidiary's  debt  to  the  holding  com¬ 
pany  //as  acceptable  in  this  case,  other  circumstances 
involving  the  transfer  of  a  holding  company  subsidiary 
to  ensure  debt  repayment  could  constitute  an  unsafe 
arid  unsound  banking  practice  despite  technical  com¬ 
pliance  with  12  U  S  C  371c 


On  September  10,  1992,  the  OCC  conditionally  ap¬ 
proved  an  application  filed  by  Bank  of  America,  N.T.& 
S.A.,  San  Francisco,  California,  to  expand  the  activities 
of  its  operating  subsidiary,  BA  Investment  Services, 
Inc.,  to  include  buying  and  selling  variable  and  fixed 
annuities  as  agent  for  customers.  The  conditional  ap¬ 
proval  related  to  disclosure  requirements  imposed  on 
previous  approvals  involving  these  activities;  i.e.  the 
bank  must  disclose  that  the  annuities  are  not  products 
of  the  bank  and  are  not  FDIC-insured;  customers  must 
sign  a  statement  acknowledging  that  the  bank  is  acting 
only  as  agent  before  a  sale  may  be  consummated;  and, 
the  bank  must  determine  whether  any  state  laws  govern 
this  activity  and,  if  so,  must  comply  with  applicable 
state  law. 

On  September  11,  1992,  the  OCC  approved  an  ap¬ 
plication  filed  by  Michigan  National  Bank,  Farmington 
Hills,  Michigan,  to  operate  a  CBCT  unitfrom  an  armored 
vehicle  which  will  travel  to  various  locations.  In  addition 
to  standard  conditions  imposed  on  mobile  branch 
operations,  the  OCC  required  Michigan  National  Bank 
to  operate  the  unit  solely  within  the  geographic  areas 
in  which  the  notice  of  the  pending  application  was 
published.  This  application  marked  the  first  mobile 
branch  facility  the  OCC  has  approved  for  a  national 
bank  located  in  Michigan. 

On  September  17,  1992,  the  OCC  approved  an  ap¬ 
plication  filed  by  Western  United  National  Bank,  Los 
Angeles,  California,  to  complete  a  reverse  stock  split. 
In  its  application,  the  bank  affirmed  that  it  intended  to 
use  the  reverse  stock  split  to  make  the  bank's  stock 
more  attractive  to  investors  and  not  to  freeze  out 
minority  shareholders. 

Decisions  Related  to  the  Community 
Reinvestment  Act 

On  August  13,  1992,  the  OCC  granted  conditional 
approval  to  the  Sycamore  Savings  and  Loan  Company, 
Cincinnati,  Ohio,  to  convert  to  a  national  bank.  The  OCC 
granted  conditional  approval  in  part  because  the  ap¬ 
plicant  had  a  less  than  satisfactory  performance  under 
the  Community  Reinvestment  Act  (CRA).  Among  other 
deficiencies,  the  applicant  did  not  have  a  CRA  policy 
and  its  community  delineation  was  considered  un¬ 
reasonable.  The  applicant's  record  of  performance  was 
less  than  satisfactory  in  ascertaining  community  credit 


The  section  related  to  CRA  is  provided  pursuant  to  Banking  Circular 
238 ,  June  15,  1989  The  section  contains  summaries  to  provide 
easier  access  to  OCC's  decisions  on  national  bank  corporate  ap 
plications  that  have  been  conditionally  approved  or  denied  on 
grounds  related  to  CRA  The  decision  letters  are  published  monthly 
in  the  OCC’s  Interpretations  series  Decision  letters  for  all  CRA  related 
decisions  are  available  to  the  public  upon  request  from  the  Com 
murvcations  Division 


needs  and  in  documenting  its  involvement  within  the 
community.  In  addition,  the  board  of  directors  had  failed 
to  ensure  that  management  was  appropriately  trained, 
did  not  consider  CRA  in  its  planning  process,  and  had 
failed  to  establish  comprehensive  written  policies,  pro¬ 
cedures,  and  internal  controls  to  preclude  discrimi¬ 
natory  practices.  The  conditional  approval  required  the 
applicant  to  submit  an  accomplishment  report  and  a 
self-assessment  of  its  CRA  performance  to  the  OCC. 
The  OCC  will  withhold  final  approval  of  the  conversion 
until  it  has  substantiated  the  applicant’s  performance 
by  an  examination. 

On  September  4,  1992,  the  OCC  granted  conditional 
approval  to  El  Capitan  National  Bank,  Sonora,  Califor¬ 
nia,  to  relocate  its  Sonora  branch.  The  bank's  record  of 
performance  was  considered  less  than  satisfactory  in 
ascertaining  community  credit  needs,  in  marketing,  in 
monitoring  the  geographic  distribution  of  credit  ap¬ 
plications  and  denials,  and  in  establishing  ongoing 
contact  with  low-  and  moderate-income  neighbor¬ 
hoods  within  its  delineated  community.  The  bank  also 
did  not  maintain  sufficient  internal  controls  to  detect 
discrimination  and  other  illegal  credit  practices.  Board 
participation  in  reviewing  the  bank’s  CRA  performance 
was  limited  and  the  bank  had  inadequate  policies, 
procedures,  or  training  to  ensure  compliance  with  con¬ 
sumer  laws.  Final  approval  will  be  withheld  until  the 


bank  submitted  an  CRA  accomplishment  report  and 
self-assessment  to  the  OCC  and  the  OCC  has  substan¬ 
tiated  the  bank’s  performance  during  an  examination 

On  September  10,  1992,  the  OCC  granted  conditional 
approval  to  merge  The  Peoples  Bank  of  Front  Royal, 
Front  Royal,  Virginia,  with  and  into  Jefferson  National 
Bank,  Charlottesville,  Virginia.  The  approval  was  con¬ 
ditional  because  Jefferson  National  Bank's  perfor¬ 
mance  under  CRA  was  less  than  satisfactory  in 
ascertaining  community  credit  needs,  in  marketing  and 
types  of  credit  extensions,  and  in  its  analysis  of 
geographic  distribution  of  credit  extensions,  applica¬ 
tion,  and  denials.  Final  approval  of  the  merger  will  not 
be  granted  until  the  OCC  has  substantiated  an  im¬ 
provement  in  the  bank’s  performance  under  CRA 
during  an  examination. 

On  September  14,  1992,  the  OCC  granted  conditional 
approval  to  Jefferson  National  Bank,  Charlottesville, 
Virginia,  to  establish  a  CBCT  branch.  Jefferson  National 
Bank  will  be  required  to  meet  the  same  conditions 
described  in  the  merger  application  above  before  final 
approval  will  be  granted. 


Ballard  C.  Gilmore 
Corporate  Activity  Division 
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Mr.  Chairman  and  members  of  the  committee,  I  am  here 
at  your  request  to  describe  how  the  Office  of  the  Comp¬ 
troller  of  the  Currency  (OCC)  oversees  the  commercial 
real  estate  lending  practices  of  national  banks.  I  will 
describe  at  some  length  the  procedures  we  use  to 
examine  real  estate  lending.  I  will  also  discuss  specific 
supervisory  issues  that  arise  in  large  internationally 
syndicated  real  estate  loans,  and  I  will  describe  how 
we  keep  examiners  and  bankers  apprised  of  the  con¬ 
ditions  and  potential  risks  in  commercial  real  estate 
markets  in  their  geographic  area. 

My  statement  will  emphasize  the  similarities  between 
commercial  real  estate  lending  and  other  types  of  lend¬ 
ing.  All  loans  pose  some  risk  to  the  lender,  and  com¬ 
mercial  real  estate  loans  are  no  exception.  Real  estate 
projects  can  perform  worse  than  expected  because  of 
a  slump  in  the  real  estate  market,  leaving  the  borrower 
with  insufficient  cash  flow  to  repay  the  loan,  and  the 
bank  with  insufficient  collateral  value  to  cover  its  ex¬ 
posure.  This  is  no  different  from  the  situation  that  faces 
a  commercial  firm  whose  sales  are  worse  than  ex¬ 
pected,  and  is  unable  to  meet  the  payments  on  a 
commercial  loan.  In  both  cases,  it  is  the  responsibility 
of  the  lender  to  determine  the  creditworthiness  of  the 
borrower  before  making  the  loan,  and  to  adopt  under¬ 
writing  standards  that  place  reasonable  limits  on  the 
bank’s  credit  exposure.  The  role  of  bank  supervisors  is 
to  ensure  the  adequacy  of  the  bank’s  lending  policies 
and  procedures,  not  to  ensure  that  the  bank  never  takes 
a  loss  on  a  loan. 

Supervision  of  Commercial  Real  Estate 
Lending 

Although  real  estate  loans  have  drawn  a  great  deal  of 
attention  recently,  it  is  important  to  keep  in  mind  that 
they  do  not  pose  risks  that  are  intrinsically  different  from 
those  posed  by  other  types  of  loans  on  the  balance 
sheets  of  commercial  banks.  While  real  estate  loans  are 
subject  to  the  risk  of  a  market  downturn  that  can  impair 
the  cash  flow  backing  the  loan  and  reduce  the  value  of 
the  loan  collateral,  repayment  of  commercial  loans 
depends  on  markets  that  can  be  just  as  volatile.  In  both 
cases,  bank  managers  must  be  careful  not  to  extend 
more  credit  than  the  borrower’s  cash  flow  and  collateral 
can  support.  The  fundamental  underwriting  principles 
that  are  applied  by  prudent  bank  managers  and  the 
general  goals  of  supervision  by  federal  banking  agen¬ 
cies  are  the  same. 


The  OCC's  role  in  reviewing  a  bank's  loan  portfolio 
includes  three  important  tasks: 

•  Ensuring  that  the  bank  adopts  and  adheres  to 
sound  credit  underwriting  policies; 

•  Ensuring  that  the  bank  has  management  sys¬ 
tems  in  place  that  are  capable  of  tracking  the 
bank’s  activities  and  anticipating  and  adjusting 
to  changing  market  conditions;  and, 

•  Ensuring  that  the  value  of  loans  is  accurately 
reflected  on  the  bank’s  balance  sheet. 

It  is  worth  emphasizing  that  bank  examiners  do  not  try 
to  influence  individual  credit  decisions.  Such  decisions 
are  properly  left  to  the  bank's  managers  and  directors. 
The  role  of  the  supervisor  is  to  ensure  that  the  bank  has 
sound  policies  for  managing  risk,  and  that  the  bank 
maintains  adequate  reserves  against  potential  losses. 

Examining  underwriting  policies  and 
management  systems 

Banks  that  engage  in  real  estate  lending  should  adhere 
to  sound  underwriting  practices.  This  includes  having 
standards  and  procedures  such  as  the  following  in 
place: 

•  Limits  on  the  bank’s  aggregate  exposure  to 
commercial  real  estate  loans; 

•  Prudent  sub-limits  on  major  categories  of  real 
estate  loans,  such  as  office,  retail,  and  hotel/ 
motel; 

•  Prudent  lending  and  approval  limits  for  loan 
officers  commensurate  with  their  experience 
and  qualifications; 

•  Reasonable  limits  on  credit  advances  against 
real  estate  collateral  based  upon  realistic  as¬ 
sessments  of  the  value  of  the  collateral,  includ¬ 
ing  loan-to-value  ratios  and  debt  service 
requirements; 

•  Requirements  that  borrowers  (or  guarantors) 
maintain  collateral  the  current  value  of  which 
exceeds  the  loan  balance  by  the  margins  es¬ 
tablished  in  the  credit  approval  process: 
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•  Requirements  that  loan  documents  enable  the 
bank  to  demand  additional  collateral,  reduc¬ 
tion  in  the  bank's  exposure,  or  payment  in  full, 
when  there  is  evidence  of  deteriorating  credit 
quality; 

•  Minimum  requirements  for  credit  analysis,  in¬ 
cluding  disclosure  of  all  significant  aspects  of 
the  proposed  credit  and  an  assessment  of  the 
risks  involved  prior  to  credit  approval; 

•  Procedures  to  ensure  that  financial  information 
on  borrowers  and  guarantors  includes  informa¬ 
tion  on  assets  and  liabilities,  income  and  ex¬ 
penses,  cash  flow,  contingent  liabilities,  and 
periodic  operating  statements  on  the  project  to 
be  financed; 

•  Procedures  to  ensure  that  the  foregoing  infor¬ 
mation  is  reviewed  by  loan  officers  and 
documentation  is  placed  in  the  loan  file; 

•  Procedures  to  ensure  that  borrowers  and 
guarantors  are  called  upon  to  meet  their 
obligations  under  the  loan  arrangement; 

•  Procedures  to  ensure  that  appraisal  require¬ 
ments  are  met; 

•  Procedures  requiring  the  bank  to  monitor 
progress  on  large  construction  projects,  to  ob¬ 
tain  written  progress  reports,  and  to  conduct 
inspections; 

•  Procedures  establishing  the  responsibility  and 
accountability  of  bank  officers  and  managers 
for  ensuring  that  underwriting  policies  and  pro¬ 
cedures  are  met;  and, 

•  Requirements  for  management  information 
systems  to  record  and  track  loan  records, 
documentation,  and  performance. 

Examiners  review  the  bank's  written  policies,  procedures, 
and  management  information  systems  in  the  course  of 
periodic  bank  examinations.  When  we  find  deficiencies, 
these  are  indicated  in  our  reports  of  examination,  and  we 
direct  the  bank  to  take  appropriate  corrective  action.  If 
conditions  warrant,  we  can  use  various  enforcement  ac¬ 
tions  available  to  us  to  require  changes  in  policy  or 
adherence  to  sound  underwriting  practices. 

Examining  Commercial  Real  Estate  Loans 

In  the  course  of  a  periodic  examination,  OCC  ex¬ 
aminers  select  a  sample  of  the  bank's  loans  and  subject 
them  to  an  intensive  review  This  review  serves  two 


purposes.  First,  it  allows  us  to  determine  if  the  bank  is 
adhering  to  the  written  policies  that  I  described  above. 
Second,  it  enables  us  to  assess  the  credit  quality  of  the 
bank’s  loan  portfolio  and  the  adequacy  of  the  bank's 
loan  loss  reserves. 

In  reviewing  an  individual  loan,  the  examiner  analyzes 
the  documentation  maintained  by  the  bank  on  the  credit 
relationship.  While  many  factors  are  considered,  they 
can  be  summed  up  as  character,  capacity,  collateral, 
and  capital.  Character  refers  to  the  borrower’s  willing¬ 
ness  to  honor  his  commitment  to  repay  the  loan,  and 
capacity  is  a  measure  of  the  borrower’s  ability  to  do  so. 
The  bank's  primary  source  of  repayment  for  loans 
should  be  the  borrower's  capacity  to  pay:  i.e. ,  the 
borrower's  cash  flow.  Collateral  provides  security  that 
the  bank  will  be  repaid  in  the  event  that  the  first  source 
of  repayment  —  cash  flow  —  fails.  Capital  refers  to  the 
borrower's  equity  interest  in  the  project,  which  repre¬ 
sents  the  assets  that  the  borrower  has  at  risk. 

Evaluating  character  Financial  analysis  provides  only 
part  of  the  information  that  lenders  use  to  make  credit 
decisions.  Lenders  also  rely  on  their  evaluation  of  the 
creditworthiness  and  trustworthiness  of  the  borrower, 
as  revealed  by  the  borrower’s  previous  credit  history. 
Examiners  will  question  the  bank's  underwriting  prac¬ 
tices  if  the  bank  relies  too  heavily  on  character  without 
obtaining  adequate  collateral  or  ensuring  that  there  is 
sufficient  cash  flow  to  ensure  repayment  of  the  loan.  But 
there  is  nothing  wrong  with  using  the  information  that 
loan  officers  have  acquired  in  the  course  of  an  ongoing 
banking  relationship  with  a  borrower.  This  occurs 
regularly  in  small  business  lending,  which  often  invol¬ 
ves  borrowers  with  limited  resources  and  collateral.  The 
ability  of  a  community  bank  to  extend  credit  to  local 
businesses  depends,  in  part,  on  the  bank's  expertise 
in  evaluating  the  reputation  and  reliability  of  the  bor¬ 
rower.  The  principle  is  no  different  in  real  estate  lending. 

Evaluating  capacity  An  essential  part  of  underwriting  a 
real  estate  loan  —  or  any  other  type  of  loan  —  is 
determining  whether  the  projected  cash  flow  from  the 
project  and  from  other  sources  of  payment  is  sufficient 
to  meet  required  payments.  The  capacity  of  a  property 
to  generate  cash  flow  to  service  a  loan  is  evaluated 
based  upon  rents,  expenses,  and  rates  of  occupancy 
that  can  reasonably  be  expected  to  be  achieved  over 
time.  These  determinations  are  based  on  an  analysis  of 
current  and  anticipated  market  conditions,  taking  into 
consideration  historical  levels  where  appropriate. 
Judgment  is  involved  in  determining  the  time  that  it  will 
take  for  a  property  to  achieve  stabilized  occupancy  and 
rental  rates. 

If  the  examiner  finds  that  the  bank's  cash  flow  projec¬ 
tions  are  based  on  unreasonably  optimistic  assump- 
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tions,  do  not  match  the  current  state  of  the  project,  or 
are  inconsistent  with  current  economic  conditions,  the 
examiner  will  make  adjustments  to  the  valuation  of  the 
property  to  reflect  more  reasonable  assumptions. 
These  adjustments  are  solely  for  purposes  of  the 
examiner’s  analysis  and  classification  of  the  credit  and 
do  not  involve  actual  changes  in  the  appraisal. 

For  example,  if  the  appraisal  contained  in  the  loan  files 
is  based  on  a  projected  occupancy  rate  that  significant¬ 
ly  exceeds  prevailing  occupancy  rates  for  comparable 
buildings  located  in  the  same  market,  the  examiner  will 
substitute  more  reasonable  assumptions  and  see  how 
the  substitutions  change  the  estimated  value  of  the 
property.  If  the  revised  value  is  lower  than  the  loan 
balance,  this  can  result  in  classification  of  some  portion 
of  the  loan  balance  as  loss  or  doubtful. 

Evaluating  collateral  The  primary  focus  of  an  exam¬ 
iner’s  review  of  a  commercial  real  estate  loan  is  the 
borrower’s  ability  to  repay  the  loan.  However,  if  normal 
sources  of  repayment  become  inadequate,  the  impor¬ 
tance  of  the  value  of  collateral  necessarily  increases. 

The  examiner  analyzes  the  value  of  collateral  based  on 
the  lender’s  most  recent  appraisal  The  examiner 
reviews  the  major  facts,  assumptions,  and  approaches 
used  by  the  appraiser.  The  analysis  takes  into  account 
the  ability  of  the  property  to  generate  income  over  time, 
based  upon  reasonable  and  supportable  assumptions. 

The  adequacy  of  collateral  depends  not  only  on  the 
value  of  the  collateral,  but  also  on  the  steps  the  bank 
has  taken  to  ensure  that  its  claim  on  the  collateral  is 
legally  sound.  These  include  obtaining  legally  enforce¬ 
able  liens  on  the  property  securing  their  loans,  and 
securing  promises  from  the  borrower  not  to  pledge  the 
same  property  to  other  borrowers.  In  the  United  States, 
and  in  most  other  countries  in  which  U.S.  banks  do 
business,  liens  against  real  property  located  within  the 
country’s  borders  are  recorded  in  some  type  of  central 
registry.  This  permits  a  bank  extending  credit  to  a  real 
estate  developer  to  conduct  a  title  search  to  determine 
if  there  are  any  other  liens  on  the  collateral  being 
offered. 

In  reviewing  loan  files,  examiners  look  to  see  if  the  bank 
has  "perfected"  its  security  interest  in  the  collateral  by 
(for  example)  consulting  the  appropriate  registries  for 
competing  liens.  If  the  file  on  a  particular  loan  does  not 
include  documentation  that  the  bank’s  lien  is  properly 
perfected,  the  examiner  will  require  the  bank  to  take 
action  to  perfect  its  existing  liens,  or  to  secure  addition¬ 
al  collateral.  If  the  bank  fails  to  do  so,  the  examiner  may 
criticize  the  bank,  and  even  classify  the  loan.  Finally,  if 
the  examiner  finds  systemic  shortcomings  —  for  ex¬ 
ample,  a  pattern  of  not  always  checking  for  competing 


liens  —  the  examiner  may  direct  the  bank  to  make 
appropriate  changes  in  its  underwriting  policies  and 
practices.  These  remedies  are  backed  by  the  full  range 
of  enforcement  actions  available  to  the  OCC. 

In  large  internationally  syndicated  real  estate  loans 
secured  by  several  properties,  the  syndicate  manager, 
along  with  the  other  members  of  the  syndicate,  coor¬ 
dinates  the  process  of  deciding  which  properties  will 
secure  which  loans.  Thus,  a  bank  whose  participation 
in  the  loan  will  be  secured  by  property  in  a  given 
country  can  consult  that  country’s  registry  and  have  a 
reasonable  assurance  that  it  will  know  if  there  are  any 
other  liens  on  the  property. 

Title  searches  can  be  complicated  when  several 
countries  are  involved.  For  example,  there  may  be 
variations  in  the  way  that  different  countries  police  their 
title  registry  practices.  It  is  difficult,  however,  to  impose 
a  single  supervisory  framework  on  countries  with  diver¬ 
gent  banking  and  legal  systems.  Ultimately,  it  is  the 
responsibility  of  the  bank  to  familiarize  itself  with  the 
practices  of  the  countries  in  which  it  does  business, 
and  to  exercise  caution  if  those  practices  make  it 
difficult  to  conduct  an  adequate  title  search. 

As  in  all  lending,  there  is  always  the  possibility  of  fraud. 
Borrowers  have  been  known  to  pledge  nonexistent 
collateral,  and  even  to  pledge  the  same  collateral  to  two 
lenders.  Such  risks  cannot  be  entirely  eliminated.  U.S. 
banks  that  engage  in  multinational  real  estate  lending 
devote  considerable  resources  to  becoming 
knowledgeable  about  legal  systems,  both  domestic 
and  foreign,  that  affect  their  legal  positions;  crafting 
loan  contracts  that  foresee  and  avert  sources  of  risk; 
and  making  sure  their  liens  are  recorded  and  enforce¬ 
able.  The  role  of  supervisors  is  to  ensure  —  through 
bank  examinations  and,  when  necessary,  through  en¬ 
forcement  actions  —  that  banks  adopt  sound  under¬ 
writing  practices  that  minimize  the  opportunities  for 
fraud 

Evaluating  capital  Another  focus  of  the  examiner’s 
review  is  the  amount  of  capital  the  borrower  has  in¬ 
vested  in  the  project.  Requiring  the  borrower  to  put  his 
own  money  at  stake  helps  to  ensure  that  he  will  devote 
his  energy  to  the  project’s  successful  completion.  The 
borrower's  capital  also  serves  as  a  buffer  protecting  the 
bank's  investment  in  the  event  that  the  collateral  secur¬ 
ing  the  loan  declines  in  value.  Examiners  will  question 
the  bank’s  underwriting  practices  if  the  bank  makes 
commercial  real  estate  loans  without  requiring  the 
developer  to  invest  sufficient  capital 

The  same  underwriting  standards  which  apply  to  loans 
that  finance  the  construction  of  new  properties  also 
apply  to  loans  that  refinance  existing  properties  For 
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example,  it  is  not  uncommon  for  a  building  that  is  a 
number  of  years  old  to  have  appreciated  substantially 
since  it  was  built,  so  that  the  current  market  value  of  the 
building  far  exceeds  the  outstanding  balance  on  the 
first  mortgage.  In  these  circumstances,  the  owner  may 
want  to  convert  some  of  its  equity  into  cash  by  taking 
out  a  second  mortgage.  This  practice  is  sometimes 
referred  to  as  "equity"  or  "appreciation"  lending.  Banks 
are  expected  to  have  underwriting  standards  which 
ensure  that  such  properties  do  not  have  a  higher  loan- 
to-value  ratio  than  would  be  permitted  on  a  new  proper¬ 
ty.  Equity  lending  does  not  generally  pose  any  special 
risks  to  the  lender,  as  long  as  appropriate  overall  loan- 
to-value  ratios  are  maintained.  A  seasoned  loan  against 
an  existing  property  may  actually  be  easier  to  under¬ 
write  than  an  equal-sized  loan  secured  by  a  new  build¬ 
ing  of  comparable  value,  since  the  bank  has  more 
information.  For  example,  the  existing  building  may 
have  stabilized  occupancy  rates  and  rental  prices, 
whereas  in  financing  a  new  building,  these  figures  must 
be  estimated. 

The  Economic  Environment 

In  addition  to  conducting  periodic  examinations,  the 
OCC  continuously  monitors  economic  trends  that  might 
provide  some  indication  of  emerging  credit  problems. 
We  subscribe  to  a  number  of  publicly  available  data 
and  forecasting  services;  we  follow  the  financial  press, 
and  we  discuss  market  trends  with  real  estate  profes¬ 
sionals  and  academic  researchers.  The  information  we 
receive  is  shared  with  examiners  in  our  district  offices 
and  in  the  field. 

Each  OCC  district  employs  an  "environmental  analyst" 
who  is  responsible  for  alerting  examiners  to  develop¬ 
ments  that  may  adversely  affect  banks  in  their  district. 
For  the  past  several  years,  environmental  analysts  have 
devoted  a  substantial  portion  of  their  time  to  monitoring 
commercial  real  estate  markets.  Information  about  the 


condition  of  real  estate  markets  is  also  uncovered  by 
examiners  in  the  course  of  their  work  in  the  field.  That 
information  is  conveyed  to  other  examiners  through  the 
OCC’s  automated  information  systems,  and  through 
regular  examiner  meetings. 

Examiners  use  this  information  in  assessing  a  bank’s 
underwriting  standards.  For  example,  they  look  to  see 
if  the  bank  is  exercising  caution  regarding  projects  that 
appear  to  exceed  the  capacity  of  a  weakening 
economy  to  absorb,  even  when  the  borrowers  have 
good  credit  histories  and  the  projects  might  be  con¬ 
sidered  attractive  lending  opportunities  in  a  more  rapid¬ 
ly  expanding  economy.  They  also  look  to  see  if  banks 
are  recognizing  the  erosion  in  the  value  of  assets  al¬ 
ready  on  their  books  caused  by  deteriorating  economic 
conditions. 

Conclusions 

Commercial  real  estate  loans,  like  all  other  types  of 
loans,  pose  risks  to  the  institution  making  the  loans. 
Cash  flows  can  be  lower  than  expected;  assets  can 
decline  in  value;  and  unscrupulous  borrowers  can  take 
advantage  of  gaps  in  supervisory  and  legal  systems  to 
commit  fraud.  Part  of  the  economic  value  provided  by 
commercial  banks,  as  intermediaries  between 
depositors  and  borrowers,  lies  in  their  expertise  in 
monitoring,  assessing,  avoiding,  and  diversifying 
against  such  risks. 

Observers  will  always  be  able  to  find  instances  where 
safeguards  fail,  and  a  bank  bears  losses.  Such  losses 
are  not  necessarily  an  indication  of  bad  bank  manage¬ 
ment  or  inadequate  supervision.  Indeed,  if  supervisors 
were  to  restrict  the  activities  of  banks  to  those  that  could 
be  undertaken  without  any  risk,  the  banking  industry 
would  cease  to  be  of  much  value  as  a  financial  inter¬ 
mediary. 
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I'm  delighted  to  be  here  today  to  talk  with  you  about  the 
regulatory  environment  in  Washington. 

I  see  from  your  program  that  this  is  the  last  formal 
speech  you  are  scheduled  to  hear  at  this  meeting.  I  also 
note  that  you  have  waited  until  the  end  of  the  program 
to  have  a  formal  presentation  from  a  bank  regulator. 

Either  you  like  to  save  the  best  until  last ...  or  you  like  to 
put  off  what  is  least  appealing  until  the  end.  Either  way, 
I'll  try  not  to  disappoint  you. 

Your  program  describes  me  as  “an  acknowledged 
authority  on  bank  regulation."  I  expect  that  means  that 
I’ve  been  involved  in  bank  regulation  for  a  long  time.  I 
agree  with  that.  Twenty-five  years  is  a  long  time  ...  it 
seems  longer  every  day. 

In  thinking  about  my  topic,  it  occurred  to  me  that  much 
of  our  work  as  regulators  is  governed  by  what  you  do. 
After  all,  we  regulators  do  not  make  banking  decisions. 
That’s  up  to  you. 

Our  job  is  to  evaluate  those  decisions  after  the  fact, 
primarily  through  bank  examinations.  To  a  large  extent, 
that  means  that  our  regulatory  policies  have  been 
governed  by  what  we  find  in  bank  examinations.  Your 
decisions  —  what  you  did  right  and  what  you  did  wrong 
—  have  shaped  our  supervision  policies. 

Of  course,  we  try  to  do  more  than  react.  We  try  to 
anticipate  where  the  industry  is  going,  to  identify  future 
problems,  and  to  plan  how  we  should  deal  with  those 
problems. 

At  least,  that’s  the  way  it  has  been  until  now.  But  that's 
clearly  not  the  case  today.  Today,  the  regulatory  en¬ 
vironment  in  Washington  is  heavily  influenced  by  the 
Federal  Deposit  Insurance  Corporation  Improvement 
Act  of  1991  (FDICIA).  And  that  situation  is  likely  to 
continue. 

I  want  to  spend  a  few  minutes  talking  about  FDICIA  and 
where  it  came  from  —  because  the  origins  of  FDICIA 
go  a  long  way  toward  explaining  the  current  regulatory 
environment.  I  also  want  to  look  at  another  factor  that  is 
influencing  the  regulatory  environment  —  the  condition 
of  the  banking  system. 

Finally,  I  want  to  discuss  how  these  two  factors  — 
FDICIA  and  the  condition  of  the  banking  system  —  are 


interacting  to  shape  bank  regulation.  The  most  obvious 
recent  example  is  the  decision  we  made  last  week  — 
a  decision  about  something  near  and  dear  to  the  hearts 
of  all  bank  financial  officers  —  the  premiums  you  pay 
for  federal  deposit  insurance. 

Unlike  some  legislation,  the  origins  of  FDICIA  are 
not  exactly  shrouded  in  mystery.  The  story  is 
simple.  During  the  1980s,  savings  and  loan  failures 
wiped  out  the  federal  savings  and  loan  insurance 
fund.  Worse  than  that,  many  savings  and  loans 
were  insolvent  but  could  not  be  closed.  There  was 
no  money  to  honor  the  government's  pledge  of 
$100,000  insurance. 

Congress  had  to  ante  up  money  for  the  insurance  fund. 
But  Congress  did  not  enjoy  doing  that.  And  Congress 
did  not  want  to  do  it  again  —  ever. 

What  did  Congress  do  to  make  sure  it  would  never 
again  be  faced  with  a  depleted  insurance  fund?  It 
bought  protection.  It  wrote  specific  safeguards  into  the 
law  ...  safeguards  that  had  previously  been  left  to  the 
discretion  of  the  bank  regulators.  And  it  added  some 
new  ones  for  good  measure. 

The  goal  was  to  put  a  stop  to  any  more  big  losses  to 
the  federal  deposit  insurance  funds. 

It’s  as  if  the  National  Football  League  suddenly  dis¬ 
covered  it  was  losing  money  on  losing  teams.  So  the 
league  decides  to  put  an  end  to  losing  money.  How? 
By  writing  new  rules. 

There’s  only  one  problem:  the  rules  focus  on  NOT  losing 
games  and  NOT  losing  money.  They  say  nothing  about 
winning  games  —  or  making  money  either. 

When  I  first  started  talking  about  FDICIA  last  April,  I  said 
that  this  law  was  a  sleeper.  Let  me  assure  you,  that  is 
no  longer  true.  Hardly  a  day  goes  by  without  at  least 
one  story  in  the  financial  press  about  FDICIA.  "Far- 
reaching”  ...  "harsh"  ...  "draconian"  ...  "oppressive"  ... 
these  are  only  a  few  examples  of  how  this  law  has  been 
described. 

One  person  with  the  home-building  industry  used  the 
word  “terrorism"  to  describe  the  actions  of  the 
regulators  in  implementing  FDICIA.  You  would  have  to 
go  back  to  the  1930s  to  find  such  a  strong  reaction  to 
banking  law  and  regulation 
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I  read  one  article  that  characterized  FDICIA  as  "allow¬ 
ing  regulators  to  meddle  in  almost  every  aspect  of  bank 
management." 

I'm  not  sure  I  agree  that  bank  supervision  amounts  to 
meddling,"  although  I  can  understand  that  some 
bankers  might  hold  that  view.  But  it's  certainly  true  that 
FDICIA  has  a  broad  impact.  Capital ...  interest  rate  risk 
loan  concentrations  ...  underwriting  standards  for 
real  estate  loans  ...  auditing  requirements  ...  even  com¬ 
pensation  for  bank  officers  and  directors  —  all  are 
covered  by  FDICIA. 

FDICIA  has  another  unusual  feature.  Not  only  is  it  broad 
in  scope  —  it  is  also  very,  very  detailed.  Most  of  the 
time,  Congress  passes  laws  that  are  general.  The 
details  of  FIOW  a  particular  law  is  implemented  are  left 
to  the  regulators. 

Not  so  with  FDICIA.  One  example  is  the  section  dealing 
with  prompt  corrective  action  for  banks  with  inadequate 
capital.  FDICIA  does  not  simply  say  that  regulators 
must  take  prompt  corrective  action.  It  requires  specific 
capital  levels  and  specific  actions  by  the  regulators. 

Regulators  must  set  five  distinct  levels  of  bank  capital 
—  from  well  capitalized  to  critically  undercapitalized. 
Banks  with  less  than  2  percent  equity  capital  must  be 
considered  critically  undercapitalized.  The  regulators 
must  close  banks  or  put  them  into  conservatorship  if 
their  capital  drops  below  2  percent.  And  regulators 
must  take  specific  corrective  actions  for  all  other  banks 
that  are  less  than  well  capitalized. 

As  I  mentioned  before,  this  kind  of  detail  is  highly 
unusual.  It’s  an  indication  of  how  strongly  the  Congress 
felt  about  the  condition  of  the  financial  services  industry 
in  1991  —  the  year  during  which  this  legislation  was 
debated. 

Let  me  remind  you  what  was  going  on  just  one  year  ago. 
In  1 991 ,  the  Office  of  Thrift  Supervision  was  keeping  up 
a  steady  pace  of  declaring  thrifts  insolvent.  Congress 
had  to  authorize  additional  taxpayer  funds  to  pay  off 
insured  depositors  of  these  failed  thrifts. 

To  make  matters  worse,  bank  losses  were  continuing  to 
mount.  Banks  were  continuing  to  fail.  For  the  first  time 
in  history,  the  federal  deposit  insurance  fund  for  banks 
ran  out  of  money.  In  the  eyes  of  Congress,  the  pos¬ 
sibility  of  a  massive  taxpayer  bailout  for  the  banking 
industry  was  not  very  farfetched  FDICIA  was 
Congress's  way  of  making  sure  that  did  not  happen. 

For  the  past  nine  months,  bank  regulators  have  been 
tr /mg  to  //rite  the  regulations  that  will  implement 
FDICIA  A/e  have  not  been  given  much  time.  The  law 


requires  us  to  have  final  rules  for  many  sections  of  this 
law  by  the  end  of  this  month.  These  rules  become 
effective  by  the  end  of  this  year. 

In  writing  these  rules,  however,  we  have  been  aware  of 
how  the  condition  of  the  banking  system  has  changed 
over  the  past  year.  Those  changes  have  had  an  impact 
on  the  regulatory  environment  in  Washington. 

By  now,  most  of  you  have  read  news  stories  about  the 
continued  increase  in  bank  earnings  for  the  second 
quarter  of  this  year.  That’s  three  straight  quarters  of 
increased  bank  profits. 

The  number  of  national  banks  with  losses  is  also  down. 
There  were  fewer  national  banks  reporting  losses  in  the 
first  half  of  1992  than  in  any  year  since  1986. 

Perhaps  most  important,  capital  is  continuing  to  in¬ 
crease.  In  the  second  quarter,  the  average  ratio  of 
equity  to  assets  was  7  percent.  That’s  the  highest  level 
in  more  than  10  years. 

That's  the  good  news,  and  I  certainly  won’t  deny  that 
it's  encouraging.  But  other  statistics  provide  less  cause 
for  celebration.  One  example  is  nonperforming  loans. 
Nonperforming  loans  actually  increased  at  national 
banks  during  the  second  quarter.  They  remain  at  record 
highs.  And  this  is  despite  the  fact  that  many  banks  have 
taken  big  loan  losses  over  the  past  several  quarters. 

Problem  real  estate  loans  continue  to  make  up  more 
than  half  of  all  nonperforming  loans  at  national  banks. 
And  the  dollar  volume  of  repossessed  real  estate  — 
other  real  estate  owned,  or  OREO  —  is  continuing  to 
climb. 

This  is  far  from  encouraging.  Even  though  banks  are 
recognizing  losses  on  nonperforming  real  estate  loans 
or  moving  them  into  OREO,  other  nonperforming  real 
estate  loans  are  taking  their  place.  Vacancy  rates  are 
still  high  in  many  markets.  That  means  we  can  expect 
more  losses  on  these  nonperforming  loans  in  the 
future. 

Statistics  on  the  source  of  bank  earnings  also  raise 
some  red  flags.  Many  banks  increased  their  earnings 
from  their  net  interest  margins.  As  interest  rates  have 
fallen,  net  interest  margins  have  widened.  But  deposit 
interest  rates  have  now  fallen  to  their  lowest  levels  in 
decades.  And  loan  rates  are  leveling  off.  That  means 
banks  will  have  to  make  new  loans  —  at  higher  rates 
if  they  want  to  maintain  current  levels  of  earnings. 

That  in  turn  requires  increased  loan  demand  But  many 
bankers  will  tell  you  that,  right  now,  the  demand  for 
loans  —  from  creditworthy  borrowers  —  is  slack,  to  say 
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the  least.  All  of  this  raises  some  concern  about  future 
prospects  for  bank  earnings. 

You  may  remember  the  true  story  about  Mark  Twain, 
when  he  read  a  news  account  describing  his  death.  He 
immediately  sent  a  telegram  to  his  family  that  read: 
NEWS  OF  MY  DEATH  HAS  BEEN  GREATLY  EXAG¬ 
GERATED. 

Predictions  about  the  death  of  the  banking  industry 
were  certainly  exaggerated.  But  so,  I  fear,  have  been 
recent  news  stories  about  the  resurrection  of  the  bank¬ 
ing  industry.  At  the  risk  of  mixing  my  metaphors,  banks 
are  not  out  of  the  woods  yet. 

All  of  this  information  was  feeding  into  the  regulatory 
environment  in  Washington  last  week  —  the  week  when 
the  directors  of  the  FDIC  voted  on  the  final  rule  estab¬ 
lishing  risk-based  premiums  for  the  insurance  fund  The 
rule  establishing  these  premiums  was  required  by 
FDICIA. 

Take  a  few  minutes  to  think  about  what  those  insurance 
premiums  pay  for.  It's  obvious  that  they  go  into  the 
deposit  insurance  fund  to  pay  for  the  resolution  of  failed 
institutions. 

But  they  also  fund  FDIC's  other  operations,  including 
the  supervision  of  state-chartered  banks  that  are  not 
members  of  the  Federal  Reserve  System.  And  FDICIA 
created  increased  supervision  responsibilities  for  all 
the  regulators  —  especially  the  FDIC. 

All  the  federal  regulators  —  including  the  FDIC  —  must 
conduct  an  annual  full-scope  examination  in  every 
bank.  To  meet  that  requirement  for  national  banks,  the 
OCC  had  to  increase  its  annual  assessment  to  pay  for 
additional  examiners. 

FDIC's  annual  budget  does  not  disclose  what  percent¬ 
age  of  its  premiums  pay  for  the  direct  supervision  of 
state-chartered  non-members  banks.  But  the  in¬ 
creased  supervision  responsibilities  established  by 
FDICIA  will  be  funded  through  these  premiums. 

FDICIA  also  required  that  insurance  premiums  be  set 
at  a  level  that  would  enable  the  insurance  fund  to  reach 
a  target  level  of  1.25  percent  of  insured  deposits.  The 
deadline  for  reaching  that  level  is  the  year  2006. 

The  year  2006  is  1 4  years  away.  That  sounds  like  a  long 
time.  But,  unfortunately,  the  deposit  insurance  fund  is 


starting  from  a  negative  position  We  are  in  the  red,  to 
the  tune  of  0.5  percent  of  all  insured  deposits 

When  you're  in  the  hole  to  start,  you  want  to  take 
decisive  action  to  get  out. 

These  were  the  factors  we  had  to  take  into  account 
when  we  voted  on  risk-based  insurance  premiums  last 
week.  At  the  same  time,  we  could  not  ignore  signs  of 
improved  performance  in  the  banking  industry.  And  we 
had  to  take  into  account  the  warning  signals  that  were 
also  present  in  the  second  quarter  numbers  about  the 
condition  of  the  banking  industry. 

You  all  know  the  decision  we  made  about  insurance 
premiums.  We  approved  a  schedule  of  risk-based 
premiums  that  will  affect  only  25  percent  of  the  banks 
in  the  country.  Those  are  the  banks  that  pose  the 
greatest  risk  to  the  insurance  fund. 

We  believe  this  schedule  will  permit  us  to  reach  our  goal 
of  a  deposit  insurance  fund  equal  to  1.25  percent  of 
insured  deposits  by  the  year  2006.  But  circumstances 
can  and  do  change.  So  we  will  revisit  this  schedule 
every  six  months  to  make  certain  it  remains  valid 

We,  like  Congress,  are  committed  to  making  every 
effort  to  ensure  that  no  taxpayer  dollars  are  ever  used 
to  bail  out  bank  customers. 

You  asked  me  here  today  to  talk  about  the  current 
regulatory  environment.  I  hope  that  these  remarks  have 
given  you  some  sense  of  that  environment. 

It  is  not  an  environment  where  the  primary  goal  is  to 
ensure  that  banks  make  money.  The  primary  goal  in 
Washington  these  days  is  to  ensure  that  the  bank 
insurance  fund  does  not  lose  any  money. 

That  makes  your  job  even  more  difficult  since  your  goal 
is  to  make  money.  And,  as  I've  already  noted,  when 
banks  make  money,  that  fact  DOES  influence  the 
regulatory  environment. 

I  personally  like  profitable  banks  very  much.  I  especial¬ 
ly  like  them  when  their  profits  rest  on  a  firm  foundation 
of  sound  banking  practices. 

Ultimately,  we  regulators  know  that  your  success  is  the 
key  to  our  success.  I  hope  we  can  continue  to  work 
together  to  ensure  that  success  for  you  and  for  the 
communities  you  serve. 
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Remarks  by  Stephen  R.  Steinbrink,  Acting  Comptroller  of  the  Currency,  before 
the  Office  of  the  Comptroller  of  the  Currency’s  Small  Business  Conference,  on 
the  benefits  of  small  business  lending,  Washington,  D.C.,  September  24,  1992 


Let  me  join  Janice  Booker,  Director  of  the  Office  of  the 
Comptroller  of  the  Currency's  (OCC)  Customer  and 
Industry  Division  and  Frank  Maguire,  Senior  Deputy 
Comptroller  for  Legislative  and  Public  Affairs,  in  wel¬ 
coming  you  to  the  OCC’s  conference  on  building  heal¬ 
thy  communities  through  small  business  financing.  You 
are  to  be  commended  —  all  of  you  —  for  your  business 
acumen.  It  is  bankers  like  you  who  have  the  insight  — 
and  the  good  business  sense  —  to  make  small  busi¬ 
ness  lending  a  part  of  your  regular  business. 

You  don’t  have  to  look  far  to  see  the  need  for  your 
activities. 

Just  outside  Boston,  Massachusetts,  a  biotechnology 
firm  needed  cash  to  market  a  new  product.  In  Illinois, 
the  owner  of  a  small  farm  equipment  factory  needed  a 
loan  to  restock  his  parts  inventory.  And,  in  California,  a 
three-year-old  high-tech  company  had  plans  to  expand 
its  research  capability  —  if  it  could  get  the  cash. 

In  each  of  these  cases,  a  loan  from  a  bank,  a  bank 
community  development  corporation  (CDC),  or  a  bank¬ 
ing  consortium  spelled  success  for  the  banks,  the 
businesses,  and  their  communities.  For  the  banks,  it 
spelled  profits.  For  the  businesses,  it  spelled  expan¬ 
sion.  And  for  their  communities,  it  spelled  jobs,  growth, 
and  vitality. 

That  is  what  this  conference  is  all  about:  exploring  ways 
to  expand  this  profitable  relationship  that  is  so  benefi¬ 
cial  for  all  concerned. 

I  know  you  understand  that  small  business  lending  is 
good  for  your  banks,  or  you  would  not  be  in  this  room 
today.  You  also  know  that  small  business  loans  help  you 
meet  the  requirements  of  the  Community  Reinvestment 
Act  (CRA). 

And  it's  clear  that  Congress  is  increasingly  concerned 
about  whether  banks  are  making  small  business  loans. 
In  fact,  some  parts  of  last  year's  Federal  Deposit  In¬ 
surance  Corporation  Improvement  Act  (FDICIA)  are 
clear  evidence  of  congressional  interest  in  this  area.  I’ll 
say  more  about  that  in  a  moment. 

These  are  all  good  reasons  for  banks  to  be  involved  in 
small  business  lending.  But,  like  me,  you  may  not 
realize  just  how  important  the  small  business  market 
really  is  until  you  take  a  look  at  some  numbers. 


Consider  the  sheer  magnitude  of  the  market.  According 
to  “The  State  of  Small  Business:  A  Report  to  the  Presi¬ 
dent'’  issued  last  year,  small  business  is  American 
business.  That’s  certainly  true  in  smaller  communities, 
where  small  firms  are  often  the  primary  employers. 

Of  the  20.4  million  business  tax  returns  filed  with  the 
Internal  Revenue  Service  in  1990,  the  vast,  vast  majority 
were  from  small  firms.  In  fact,  only  a  fraction  of  1  percent 
—  a  mere  7,000  returns  —  were  filed  by  companies  that 
employed  more  than  500  people.  The  remaining  99 
percent  of  the  businesses  in  this  country  were  small 
firms. 

Consider  that  small  business  accounted  for  about  90 
percent  of  the  growth  in  private  jobs  in  1990.  That 
translates  to  roughly  550,000  potential  car  loans  and 
home  loans  and  low-cost  deposits  for  your  banks. 
Expanded  local  payrolls  equal  expanded  business  for 
you. 

Consider  the  potential  market  for  additional  services, 
both  to  the  employees  and  to  the  firms  themselves  — 
services  such  as  cash  and  investment  management, 
pension  and  protit  sharing  plans,  mutual  funds,  and 
international  services.  None  of  this  is  especially  un¬ 
usual  —  just  the  standard  range  of  services  that  in¬ 
dividuals  and  companies  need  —  the  bread  and  butter 
of  banking. 

One  survey,  which  was  reported  two  years  ago  in  the 
American  Bankers  Association  Commercial  Lending 
Review,  polled  more  than  8,000  small  business  execu¬ 
tives  in  22  markets.  It  found  that  more  than  55  percent 
of  these  companies  had  unmet  service  needs  —  ser¬ 
vices  you  could  provide. 

In  fact,  in  one  market,  surveyors  found  that  almost  three 
quarters  of  the  firms  had  needs  for  services  that  local 
banks  didn't  offer ...  OR  —  and  I  think  this  is  important  - 
services  that  they  were  unaware  that  local  banks  offered 

Consider  also  the  changing  marketplace.  Small  busi¬ 
ness  needs  you.  Big  business  does  not. 

You  know,  it  wasn’t  so  long  ago  that  national  banks  were 
the  primary  source  of  capital  for  American  business  of 
all  sizes.  That  was  the  way  it  was  when  I  started  out  as 
an  examiner  —  and  probably  when  at  least  a  few  of  you 
started  out  in  banking. 
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But  no  longer. 

Banks  will  always  have  a  piece  of  the  action.  But  large 
firms  have  access  to  the  commercial  paper  markets 
and  other  financing  vehicles.  They  stopped  being  de¬ 
pendent  on  banks  for  financing  long  ago.  And  there's 
no  turning  back  the  clock. 

When  you  add  all  these  factors  up,  it's  clear  that  small 
business  is  good  business.  And  an  increasing  number 
of  your  competitors  —  brokerage  houses,  insurance 
companies,  investment  advisers  and  others  —  are 
finding  this  out. 

So  —  if  small  business  is  such  good  business,  why 
don't  more  banks  get  involved?  Why  is  it  even  neces¬ 
sary  to  hold  a  conference  like  this? 

Actually,  I  must  confess,  that  I  asked  myself  that  same 
question  as  I  was  preparing  my  remarks  for  today.  It’s 
a  good  question.  And  I  think  there  are  several  answers. 

First,  many  bankers  believe  that  loans  to  small  business 
are  more  work  than  loans  to  larger  firms.  That  may  have 
been  true  in  the  past,  but  it's  not  always  the  case  today. 

For  example,  most  small  businesses  use  service 
providers,  such  as  certified  public  accountants,  to 
“package”  their  loan  applications.  They  provide  all  the 
necessary  information  up  front  —  so  the  bankers’  work 
is  minimized. 

It's  true  there  may  be  more  paperwork  involved  in 
making  loans  to  several  small  businesses  than  to  one 
large  company.  And  it  may  take  more  time  to  manage 
several  small  loans  than  one  large  one.  Then  again,  it’s 
also  easier  to  lose  more  money  when  a  big  loan  goes 
bad. 

That's  another  reason  lending  to  small  business  makes 
good  sense  I've  seen  banks  that  were  having  problems 
try  to  shore  up  their  position  with  small  business  lend¬ 
ing  Unfortunately,  they  are  not  always  successful. 

Small  business  lending  isn't  something  you  can  enter 
overnight  You  have  to  build  and  nurture  relationships 
-  learn  the  various  types  of  business. 

Small  business  lending  isn't  a  quick  fix.  It  isn't  the  way 
to  get  you  out  of  a  hole.  It's  a  way  to  keep  you  out  of  a 
hole  in  the  first  place  It  offers  you  a  good  way  to 
diversify  your  portfolio  —  and  to  benefit  your  community 
as  well 

All  of  which  brings  me  to  the  second  reason  some 
banks  avoid  small  business  loans  risk  Many  of  your 
solieaguos  think  small  business  loans  carry  a  higher 


risk  than  other  assets.  That's  not  always  true.  Many 
small  businesses  have  an  excellent  track  record  and 
come  prepared  with  a  good  loan  package. 

Loans  to  other  small  firms  may  need  more  support. 
These  loans  can  be  made  with  government  guarantees 
and  other  credit  enhancements. 

There  are  other  ways  to  manage  the  credit  risk  of  small 
business  lending.-  Debt  and  equity  investments  in 
CDCs  can  support  small  business  in  ways  that  conven¬ 
tional  banking  cannot. 

For  example,  a  CDC  can  provide  equity  and  debt 
financing  to  help  a  small  business  qualify  for  a  bank 
loan.  CDCs  can  also  help  very  new  businesses  estab¬ 
lish  credit  relationships.  And  CDC  staff  can  help  a  new 
business  develop  the  financial  skills  and  track  record 
necessary  to  become  a  bank  borrower. 

Since  we  began  our  community  development  corpora¬ 
tions  and  investments  program  in  1965,  the  OCC  has 
approved  more  than  225  community  development 
projects,  involving  about  600  national  banks.  Both  large 
and  small  banks  have  used  CDCs  to  help  meet  small 
business  credit  needs. 

Nonetheless,  many  bankers  have  decided  to  take  no 
chances.  They  are  trying  to  minimize  their  exposure  to 
risk  by  putting  their  money  into  other  assets.  Right  now, 
that  seems  to  be  government  securities. 

There  is  one  big  problem  with  this  approach.  Banks  are 
in  business  to  make  money  —  to  make  a  profit.  And 
profits  entail  some  element  of  risk. 

But  good  bankers  know  how  to  manage  those  risks. 
They  know  how  to  price  loans  to  take  into  account 
various  levels  of  risk.  And  they  know  how  to  diversify 
their  portfolios. 

Clearly  there  are  risks  in  small  business  lending  —  but 
those  risks  are  manageable.  And  the  rewards  can  be 
substantial,  as  many  of  you  have  discovered 

Small  businesses  can  be  an  attractive  market  for  new 
loans  —  loans  that  are  essential  for  banks  to  maintain 
their  earnings  from  interest  rate  spreads. 

I  have  heard  from  many  bankers  that  the  demand  for 
new  commercial  loans  has  dried  up.  But  I'm  also  hear¬ 
ing  reports  of  small,  creditworthy  businesses  that  have 
tried  to  get  bank  loans  but  were  unsuccessful 

If  banks  are  turning  down  creditworthy  small  busi¬ 
nesses  in  favor  of  investing  in  government  securities, 
they  are  closing  themselves  off  from  an  important 


source  of  income  now  —  and,  more  importantly,  in  the 
future. 

Of  course,  there  are  other  reasons  for  banks  to  make 
loans  to  creditworthy  small  businesses.  Small  business 
lending  helps  you  meet  your  obligations  under  the 
CRA.  As  long  as  there  is  federal  deposit  insurance, 
Congress  will  expect  banks  to  meet  the  credit  needs  of 
their  local  communities  —  including  small  businesses. 
That's  a  simple  fact  of  life. 

In  fact,  last  year  Congress  showed  renewed  interest  in 
bank  lending  to  small  business  when  it  passed  FDICIA. 
Section  122  of  this  law  requires  the  federal  regulators 
to  amend  a  bank’s  Report  of  Condition  and  Income  (call 
report)  to  include  information  on  loans  to  small  busi¬ 
nesses  and  small  farms. 

Specifically,  the  law  says:  "The  regulations  ...  shall 
require  insured  depository  institutions  to  submit  such 
information  as  the  [banking]  agency  may  need  to  as¬ 
sess  the  availability  of  credit  to  small  businesses  and 
small  farms.” 

The  law  also  defines  the  kind  of  information  that  may 
be  included  in  the  call  report  —  the  total  number  and 
aggregate  dollar  amount  of  commercial  loans  and  com¬ 
mercial  mortgage  loans  to  small  businesses  —  charge 
offs,  interest,  and  interest  fee  income  on  commercial 


loans  and  commercial  mortgage  loans  to  small  busi¬ 
nesses  ...  you  get  the  general  idea. 

Congress  wants  this  information  for  a  reason  Members 
of  Congress  are  hearing  the  same  stories  that  I  referred 
to  earlier  —  the  stories  that  banks  have  stopped  making 
loans  to  small  businesses.  So  they  are  taking  the  first 
step  —  gathering  information.  And  there  is  every 
reason  to  believe  that  congressional  interest  in  this  area 
will  continue. 

Certainly  you  cannot  ignore  this  congressional  interest 
But  the  real  reason  for  banks  to  pay  more  attention  to 
the  small  business  market  is  that  it  makes  good  sense. 

For  most  banks,  small  business  lending  is  local  lending 

—  in  a  market  that  you  know  and  understand.  Small 
businesses  have  historically  created  more  jobs  than 
large  companies.  That  means  a  stronger  local  economy 
in  which  to  do  business. 

It  also  means  more  people  with  money  in  their  pockets 

—  more  deposits  for  your  bank  and  more  demand  for 
consumer  credit. 

The  bottom  line  here  is  that  SMALL  business  ...  is 
GOOD  business  —  for  YOUR  business.  And  for  your 
communities  as  well. 
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Statement  of  Donald  G.  Coonley,  Chief  National  Bank  Examiner,  before  the 
Subcommittee  on  General  Oversight  and  Investigations,  House  Committee  on 
Banking,  Finance  and  Urban  Affairs,  on  the  impact  of  regulatory  policies  on  the 
availability  of  bank  credit,  Washington,  D.C.,  August  4,  1 992 


Mr.  Chairman  and  members  of  the  subcommittee,  I 
appreciate  the  opportunity  to  be  here  today  to  respond 
to  questions  that  you  have  raised  regarding  the  impact 
of  regulatory  policies  on  the  availability  of  bank  credit. 
As  the  agency  responsible  for  supervising  national 
banks,  the  Office  of  the  Comptroller  of  the  Currency 
(OCC)  is  vitally  interested  in  maintaining  a  safe  and 
sound  banking  system  that  serves  the  credit  needs  of 
the  American  public. 

The  OCC  has  heard  concerns  voiced  by  a  number  of 
borrowers  —  including  real  estate  developers  and 
other  business  borrowers  —  who  are  having  difficulty 
obtaining  credit  for  projects  that  they  consider  sound 
and  for  which  they  believe  they  would  have  received 
credit  in  the  past.  We  sympathize  with  the  plight  of  the 
reputable  entrepreneurs  who,  through  no  fault  of  their 
own,  are  unable  to  obtain  credit. 

We  have  also  heard  some  bankers  assert  that  the  OCC 
has  tightened  the  standards  used  to  examine  lending 
practices;  unreasonably  declared  loans  to  be  nonper¬ 
forming  and  required  banks  to  increase  reserves  for 
loan  losses;  and  forced  banks  to  cut  back  on  lending, 
even  to  healthy  businesses. 

My  remarks  will  respond  to  these  concerns  by  describ¬ 
ing  the  OCC's  policies  regarding  supervision  of  bank 
lending.  My  statement  begins  with  a  brief  discussion  of 
the  OCC's  supervision  of  credit  quality.  As  your  letter  of 
invitation  requests,  my  statement  will  then  address  the 
OCC's  policies  for  loan  review  and  classification;  the 
effectiveness  and  burden  of  specific  regulatory  criteria 
on  lending;  the  regulatory  treatment  of  the  relationship 
between  loan  classification  standards  and  loan  loss 
reserve  requirements;  differences  in  implementation  of 
regulatory  policies  by  OCC  examiners  and  examiners 
from  the  other  federal  banking  agencies;  and  the  im¬ 
pact  of  these  policies  and  standards  on  economic 
activity  in  loan  markets. 

Since  the  Federal  Deposit  Insurance  Corporation  Im¬ 
provement  Act  of  1991  (FDICIA)  will  fundamentally 
change  virtually  every  aspect  of  OCC  regulation  and 
practice,  we  believe  it  is  important  to  address  some  of 
the  possible  implications  of  FDICIA  on  the  availability 
of  bank  credit.  The  statement  will,  therefore,  discuss 
some  of  the  provisions  or  combinations  of  provisions  in 
FDICIA  that,  the  OCC  believes,  may  have  the  unin¬ 


tended  effect  of  reducing  the  availability  of  credit  to 
qualified  borrowers. 

OCC  Supervision  of  Credit  Quality 

OCC  supervision  of  credit  quality  encourages  and  rein¬ 
forces  sound  decision-making  by  bank  managers.  Our 
job  as  bank  supervisors  includes  three  important  tasks. 
First,  we  examine  banks'  lending  policies  and  proce¬ 
dures  to  determine  whether  they  adopt  and  adhere  to 
sound  credit  practices.  Second,  we  examine  the  value 
of  banks'  assets  and  liabilities  to  ascertain  whether  their 
books  accurately  reflect  the  value  of  those  assets  and 
liabilities.  And  third,  we  review  banks'  management 
systems  to  determine  whether  banks  can  accurately 
track  activities  and  reasonably  anticipate  and  adjust  to 
changing  market  conditions. 

We  expect  bankers  to  have  mechanisms  in  place  to 
perform  their  own  asset  quality  reviews.  It  is  critical  for 
a  bank's  management  to  have  a  true  and  reasonable 
understanding  of  the  institution's  condition,  and  that 
their  decisions  reflect  this  understanding.  Bank 
management  must  be  able  to  support  its  credit 
decisions  to  its  board  of  directors  and  its  shareholders. 
So,  we  encourage,  caution,  and,  when  necessary,  com¬ 
pel  bankers  to  focus  on  the  quality  of  their  assets  and, 
if  necessary,  improve  them. 

We  work  to  ensure  that  national  banks  accurately  report 
the  condition  of  their  portfolios  and  maintain  reserves 
that  are  adequate  to  protect  against  estimated  losses. 
This  does  not  preclude  us  from  working  with  banks  to 
find  methods  that,  while  not  threatening  safety  and 
soundness,  enable  them  to  work  out  their  problems.  We 
do  not  insist  that  banks  foreclose  on  property  nor  do  we 
discourage  banks  from  restructuring,  renewing,  or  ex¬ 
tending  loans  to  achieve  an  acceptable  repayment 
plan  —  these  strategies  could  result  in  unnecessary 
costs  for  banks.  Moreover,  if  loan  quality  problems 
result  in  a  bank  having  inadequate  capital,  we  work  with 
the  bank  to  help  it  develop  and  implement  a  credible 
capital  restoration  plan  that  will  return  it  to  health. 

Over  the  past  two  years,  we  have  worked  hard  to  ensure 
that  OCC  supervision  policies  do  not  interfere  with  a 
bank's  ability  to  make  sound  loans.  We  have  made 
considerable  efforts  to  ensure  that  bankers  do  not  make 
changes  in  their  credit  decisions  based  upon  fear  of 
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unwarranted  criticism  by  banking  regulators.  In  that 
regard,  we  have  taken  a  number  of  initiatives  to  clarify 
and  communicate  that  banks  should  continue  to  make 
prudent  loans  to  creditworthy  borrowers,  work  with 
borrowers  to  maximize  the  recovery  on  troubled  loans, 
and  recognize  existing  problems  in  their  portfolios. 

Specific  Regulatory  Criteria 

Our  current  supervision  policies  require  banks  to  estab¬ 
lish  prudent  written  lending  policies  that  are  peri¬ 
odically  reviewed  by  their  board  of  directors.  The 
complexity  and  the  scope  of  these  policies  should  be 
tailored  to  the  size  of  the  institution,  the  nature  of  the 
institution's  activities,  and  market  conditions. 

The  OCC  does  not  make  individual  credit  decisions; 
such  decisions  are  made  by  bank  managers.  Similarly, 
the  OCC’s  role  is  not  to  allocate  credit  to  particular  firms 
or  industries. 

However,  certain  provisions  of  FDICIA,  which  require 
OCC  regulations  to  be  more  directive  and  less  flexible 
than  in  the  past,  may  alter  this  approach.  For  example, 
section  304  requires  the  federal  banking  and  thrift 
agencies  to  prescribe  by  regulation  standards  for  real 
estate  lending.  Additionally,  section  132  requires  the 
agencies  to  establish  standards  for  loan  documenta¬ 
tion,  credit  underwriting,  interest  rate  exposure,  and 
asset  quality. 

Establishing  such  standards  for  an  entire  industry  is  a 
difficult  task.  The  OCC’s  goal  is  to  promote  safety  and 
soundness  in  the  banking  industry  which  consists  of 
individual  institutions  with  differing  levels  of  manage¬ 
ment  expertise,  systems,  capital,  and  risk.  These  in¬ 
stitutions  serve  markets  with  differing  needs. 
Regulations  with  very  specific  requirements  cannot 
address  these  distinctions.  Moreover,  such  regulations 
generally  must  be  written  to  regulate  to  the  lowest-com¬ 
mon  denominator.  It  would  be  counterproductive  to 
subject  well-run  banks  to  the  degree  of  regulatory 
oversight  necessary  for  problem  institutions.  To  do  so 
would  limit  the  ability  of  well-run  banks  to  develop 
innovative  products  and  respond  to  changing  cus¬ 
tomer  needs,  an  ability  that  is  essential  to  remaining 
healthy  in  a  competitive  marketplace.  Thus,  in  imple¬ 
menting  the  provisions  of  FDICIA  that  require  changes 
to  our  lending  standards  we  will  work  to  retain  the 
necessary  flexibility  to  address  differences  among  in¬ 
stitutions. 

Loan  Review  and  Classifications 

The  CCC  has,  since  1949,  classified  assets  with 
demonstrated  credit  weaknesses  as  "substandard," 
doubtful  and  "loss."  Although  other  descriptive  terms 


have  been  used  at  various  times,  evaluating  and  class¬ 
ifying  assets  based  on  credit  quality  has  been  one  of 
the  fundamental  duties  of  a  national  bank  examiner 
since  the  establishment  of  the  OCC  in  1863. 

When  determining  whether  a  loan  should  be  classified, 
an  examiner  analyzes  the  documentation  maintained 
by  the  bank  on  the  credit  relationship.  The  same  pro¬ 
cedures  apply  to  new  business  credits,  existing  credits, 
and  renewed  or  restructured  credits.  While  many  fac¬ 
tors  are  considered,  they  essentially  can  be  sum¬ 
marized  as  character,  capacity,  and  capital.  Character 
refers  to  a  borrower's  willingness  to  perform;  capacity 
is  a  measure  of  the  borrower's  ability  to  perform. 
Generally,  the  primary  source  of  repayment  for  loans 
should  come  from  the  borrower's  capacity  to  pay  —  in 
other  words,  from  cash  flow.  Capital  often  refers  to  the 
assets  the  borrower  has  at  risk  (e  g.,  the  equity  interest 
at  stake).  One  other  consideration  is  the  value  of  any 
collateral.  Collateral  provides  security  that  the  bank  will 
be  repaid  in  the  event  the  first  source  of  repayment, 
cash  flow,  fails. 

Problem  credits  arise  for  many  reasons.  The  major 
sources  and  causes  of  problem  credits  include: 

•  bank  management’s  anxiety  for  income; 

•  compromise  of  credit  principles; 

•  incomplete  credit  information  on  the  borrower; 

•  failure  to  obtain  or  enforce  repayment  agree¬ 
ments; 

•  complacency  toward  borrowers; 

•  inadequate  monitoring  of  the  credit  relationship; 

•  technical  incompetence  of  bank  managers  or 
lenders; 

•  overlending; 

•  competition  with  other  institutions;  and, 

•  self-dealing  by  bank  insiders. 

If  a  loan  is  properly  structured,  performing,  and  exhibits 
no  adverse  trends,  the  examiner  will  "pass"  it;  in  other 
words,  the  loan  will  not  be  classified  A  loan  that  is  not 
adequately  protected  by  the  current  sound  worth  and 
paying  capacity  of  the  borrower,  or  by  the  collateral 
pledged,  if  any,  will  be  classified 

An  asset  classified  as  substandard  has  a  well-defined 
weakness  or  weaknesses  that  jeopardize  the  liquida- 
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tion  of  the  debt.  This  does  not  mean  that  the  bank  will 
necessarily  sustain  a  loss,  but  rather  that  there  is  a 
distinct  possibility  that  a  loss  will  occur  if  the  deficien¬ 
cies  are  not  corrected.  Examples  of  situations  that  may 
warrant  a  substandard  classification  include:  the  bor¬ 
rower  is  experiencing  difficulties  in  repaying  obliga¬ 
tions  to  the  lending  institution  or  to  other  creditors,  or 
the  borrower  is  unemployed  with  no  other  sources  of 
income  and  the  bank  must  liquidate  the  collateral  to 
satisfy  the  debt. 

Assets  classified  "doubtful”  have  all  the  weaknesses 
inherent  in  assets  classified  substandard  with  the 
added  characteristic  that  the  weaknesses  make  collec¬ 
tion  or  liquidation  of  the  entire  debt  highly  questionable 
or  improbable.  The  possibility  of  loss  is  extremely  high; 
however,  because  certain  important  and  reasonably 
specific  pending  factors  exist  which  may  strengthen 
the  asset,  its  classification  as  an  estimated  loss  is 
deferred  until  its  more  exact  status  can  be  determined. 
Examples  of  pending  factors  that  might  warrant  a 
doubtful  classification  include  proposed  merger,  ac¬ 
quisition  or  liquidation  procedures,  capital  injection, 
perfecting  liens  on  additional  collateral,  and  refinanc¬ 
ing  plans. 

Assets  classified  "loss”  are  considered  uncollectible 
and  of  such  little  value  that  their  continuance  on  the 
bank's  books  as  an  asset  is  not  warranted.  This  clas¬ 
sification  does  not  mean  that  there  is  absolutely  no 
recovery  value,  but  rather  that  it  is  not  practical  or 
desirable  to  defer  writing  off  the  apparently  worthless 
asset,  even  though  partial  recovery  may  occur  in  the 
future. 

When  OCC  examiners  review  a  real  estate  loan  —  or 
any  other  loan  that  finances  an  income-producing 
project  —  they  assess  whether  the  projected  cash  flows 
from  the  project  and  from  other  sources  of  payment  are 
sufficient  to  meet  required  payments.  If  the  projected 
cash  flows  are  not  sufficient  to  meet  principal  and 
interest  payments  on  the  loan,  the  examiner  will  ques¬ 
tion  the  underlying  quality  of  the  asset  This  is  true  even 
if  the  borrower  has  been  able  to  make  interest  pay¬ 
ments  on  the  loan  to  keep  it  current.  We  have  found 
cases  where  a  developer  has  been  keeping  the  loan 
current  by  borrowing  funds  from  another  credit  source, 
possibly  even  a  loan  at  the  same  bank  that  financed  the 
construction  loan.  In  some  cases,  a  developer  has 
borrowed  more  than  the  total  value  of  the  construction 
project  and  has  used  the  excess  to  keep  the  loan 
current. 

The  examiner’s  assessment  of  the  likely  future  repay¬ 
ment  of  a  loan  relies  largely  upon  bank  management's 
estimate  of  future  cash  flows,  which  is  typically  based 
on  an  appraisal  or  other  information  provided  by  the 


borrower.  For  the  most  part,  we  do  not  impose  our  view 
of  future  economic  conditions  in  projecting  potential 
losses.  As  a  practical  matter,  examiners  usually  take 
the  bank's  estimates  and  determine  that  the  assump¬ 
tions  are  realistic.  However,  to  the  extent  that  the  current 
condition  of  the  project  is  inconsistent  with  the  bank's 
estimates,  examiners  make  adjustments  using  avail¬ 
able  market  forecasting  data.  To  the  extent  that  we  look 
at  market  forecasting  data,  we  use  the  data  and  data 
services  that  the  banks  use. 

For  example,  if  occupancy  rates  for  an  office  building 
project  are  significantly  below  expected  levels  and 
office  occupancy  rates  have  fallen  in  the  market  where 
the  project  is  located,  the  estimated  cash  flows  will  be 
correspondingly  lower.  In  making  this  cash  flow  projec¬ 
tion  we  typically  use  the  bank’s  forecast  of  the  ultimate 
occupancy  rate  but,  in  doing  so,  we  recognize  that  it 
will  take  longer  for  the  project  to  be  leased.  We  require 
the  bank's  valuation  to  reflect  that  reality. 

During  the  examination  process,  examiners  meet  with 
bank  management  to  discuss  all  classified  loans.  If  the 
banker  believes  that  a  loan  has  been  improperly  clas¬ 
sified,  it  is  appropriate  to  raise  questions  at  any  time 
during  or  after  the  review  process.  We  have  en¬ 
couraged  bankers  to  do  so.  In  addition,  it  is  OCC  policy 
that  any  national  bank  may  request  a  formal  review  of 
any  major  decision  reached  as  part  of  the  supervisory 
process,  including  decisions  related  to  asset  classifica¬ 
tions. 

Allowance  for  Loan  Losses 

National  banks  are  required  to  maintain  an  allowance 
for  loan  and  lease  losses  (allowance)  that  is  adequate 
to  absorb  estimated  losses  in  its  portfolio.  It  is  bank 
management's  responsibility  to  conduct  an  analysis  of 
its  entire  loan  portfolio  and  to  make  determinations  of 
asset  quality  and  the  adequacy  of  the  allowance. 
Where  the  OCC  finds  that  this  is  not  being  done,  or  is 
not  being  done  with  reasonable  accuracy,  the  bank  will 
be  criticized.  Depending  on  the  level  and  nature  of  the 
inaccuracies,  the  bank  may  also  be  subject  to  enforce¬ 
ment  actions  and  civil  fines. 

In  February  1992,  in  an  effort  to  promote  a  common 
understanding  between  bankers  and  examiners  as  to 
what  constitutes  an  adequate  level  of  the  allowance  for 
national  banks,  the  OCC  amended  Banking  Circular 
201  The  revised  issuance  clarifies  the  framework  for 
making  provisions  for  loan  and  lease  losses  and 
presents  a  general  description  of  an  acceptable 
method  for  evaluating  the  allowance. 

The  level  and  severity  of  classified  assets  is  one  of  the 
many  factors  bank  management  must  consider  when 
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evaluating  the  adequacy  of  the  allowance.  The  clas¬ 
sification  of  a  loan  reflects  a  judgment  that  risks  of 
default  and  loss  on  the  loan  are  greater  than  normal. 
Thus,  such  loans  may  have  estimated  losses  that  a 
bank  must  provide  for  in  the  allowance. 

In  estimating  its  overall  exposure  to  loss  on  classified 
loans,  the  bank  must  consider  the  specific  facts  and 
circumstances  surrounding  the  loan  including  the 
borrower's  character,  overall  financial  condition, 
resources,  and  payment  record;  the  financial  strength 
of  any  guarantor;  and,  if  appropriate,  the  realizable 
value  of  the  collateral.  Since  by  definition  loans  or 
portions  of  loans  classified  loss  are  not  expected  to  be 
collected,  such  amounts  should  be  charged  off  against 
the  allowance.  Large  loans  classified  doubtful  should 
be  analyzed  individually  to  determine  the  estimated 
losses  that  may  occur.  All  other  classified  loans 
generally  may  be  grouped  for  purposes  of  analyzing 
potential  loss. 

Examiners  rely  on  bank  management’s  estimate  of  an 
adequate  level  for  the  allowance  provided  the  bank's 
process  for  determining  the  adequacy  of  the  allowance 
is  sound,  based  on  reliable  information,  and  well  docu¬ 
mented.  During  the  course  of  an  examination,  ex¬ 
aminers  evaluate  the  reliability  of  bank  management's 
process  through  a  review  of  individual  loans. 

There  is  agreement  between  bankers  and  examiners 
about  the  vast  majority  of  loans  that  are  classified  and 
reserved  against.  These  loans  are  simply  not  perform¬ 
ing  as  expected.  However,  the  prompt  corrective  action 
provisions  in  FDICIA,  which  are  triggered  by  capital 
levels,  will  magnify  the  importance  of  examination  find¬ 
ings  for  banks.  Not  only  will  increased  provisions  to  the 
allowance  cause  a  drop  in  current  earnings  and  Tier  1 
capital,  but  they  may  also  trigger  the  sanctions  outlined 
in  section  131  and  elsewhere  in  FDICIA.  I  am  con¬ 
cerned  that  these  statutory  changes  may  increase  fric¬ 
tion  between  bankers  and  examiners  and  ultimately 
increase  litigation  and  make  supervision  more  difficult. 

Consistency  Among  Federal  Regulators 

The  federal  bank  and  thrift  regulators  (the  OCC,  the 
Federal  Reserve  Board,  the  Federal  Deposit  Insurance 
Corporation  and  the  Office  of  Thrift  Supervision)  have 
taken  a  number  of  steps  to  promote  consistent  super¬ 
visory  treatment  of  loans. 

In  March  and  November  1991,  the  agencies  issued  two 
policy  statements  which  included  guidance  to  ex¬ 
aminers  designed  to  promote  prudent,  balanced,  and 
consistent  supervisory  treatment  of  real  estate  loans, 
including  those  to  borrowers  experiencing  financial 
difficulties  Among  other  things,  the  policy  statements 


addressed  the  review  and  classification  of  real  estate 
loans,  the  valuation  of  income-producing  real  estate, 
and  the  recognition  of  income  on  nonperforming  assets. 

In  April  1992,  the  bank  and  thrift  regulatory  agencies 
initiated  a  regulatory  uniformity  project  to  promote  con¬ 
sistency  and  reduce  regulatory  burdens  without  les¬ 
sening  the  effectiveness  of  regulation  and  supervision 
of  federally  insured  depository  institutions.  In  connec¬ 
tion  with  this  project,  the  agencies  are  considering 
whether  it  is  possible  to  develop  common  definitions, 
policies,  and  standards  for  classification  and  valuation 
of  assets,  accounting  treatment,  and  methods  for  deter¬ 
mining  the  adequacy  of  the  allowance  for  loan  and 
lease  losses.  A  number  of  working  groups  have  been 
established  to  identify  and  attempt  to  resolve  differ¬ 
ences.  Wherever  possible,  the  agencies  will  continue 
to  work  together  to  adopt  uniform  supervisory  policies. 

Impact  of  OCC  Policies  and  Standards 

We  have  taken  a  number  of  steps  to  ensure  that  existing 
OCC  standards  and  policies  do  not  prevent  banks  from 
making  prudent  loans  to  sound  borrowers.  As  dis¬ 
cussed  above,  in  March  and  November  1991,  the  OCC, 
along  with  the  other  federal  bank  and  thrift  regulatory 
agencies,  issued  two  policy  statements  that  clarify  the 
supervisory  treatment  of  real  estate  loans  and  the  ac¬ 
counting  standards  banks  use  in  working  with  troubled 
borrowers. 

The  intent  of  the  two  statements  was  to  avoid 
misunderstandings  about  the  supervisory  policies  that 
could  impede  the  availability  of  credit  to  sound  bor¬ 
rowers.  We  wanted  to  minimize  the  possibility  that 
banks  would  overreact  to  depressed  market  conditions 
and  increased  supervisory  scrutiny  by  cutting  off  credit 
to  sound  borrowers.  Among  the  policies  covered  were 
the  following: 

•  Institutions  that  do  not  meet  minimum  capital 
standards  are  not  necessarily  precluded  from 
making  new  loans  to  sound  borrowers.  Similar¬ 
ly,  institutions  with  credit  concentrations  are  not 
precluded  from  making  sound  loans  in  the 
areas  of  concentration. 


•  Payments  received  on  loans  that  have  been 
partially  charged  off  may  be  recognized  as 
income  on  a  cash  basis  without  requiring  that 
the  charge  off  be  recovered  first. 


•  Real  estate  should  be  reviewed  based  upon  its 
income-producing  capacity,  rather  than  its  fire- 
sale  liquidation  value. 


We  encourage  banks  to  work  constructively  —  consis¬ 
tent  with  sound  banking  practices  —  with  borrowers 
who  may  be  experiencing  temporary  difficulties.  Such 
efforts  may  include  reasonable  workout  arrangements 
or  prudent  steps  to  restructure  outstanding  credit  ex¬ 
tensions.  Our  policy  is,  and  has  been,  to  encourage 
banks  to  develop  work-out  strategies  that  maximize 
recovery.  Such  strategies  are  the  best  not  only  for  the 
bank,  but  also  for  the  banking  system  and  the  overall 
economy.  Flexibility  in  the  work-out  of  troubled  loans  is 
fully  consistent  with  accurate  loan  classification. 

We  have  made  every  effort  to  communicate  our  policies 
to  our  field  examiners,  as  well  as  bankers  and  bor¬ 
rowers.  For  example,  senior  members  of  the  OCC  have 
had  numerous  meetings  with  field  personnel  to  specifi¬ 
cally  discuss  credit  availability  issues.  In  addition,  we 
have  met  with  dozens  of  state  banking  associations 
and  bankers  to  discuss  credit  availability  issues  and 
policy  implementation  in  bank  examinations. 

Implications  of  FDICIA 

Our  efforts  to  ensure  that  OCC  policies  do  not  prevent 
banks  from  making  prudent  loans  to  sound  borrowers 
may  be  overshadowed  by  the  uncertainty  surrounding 
the  implementation  of  FDICIA. 

The  OCC  recognizes  that  Congress  enacted  FDICIA  in 
an  effort  to  control  the  risk  of  loss  that  banking  activities 
can  pose  to  the  federal  deposit  insurance  fund  and, 
ultimately,  to  the  taxpayers.  The  OCC  fully  supports 
efforts  to  strengthen  and  improve  the  effectiveness  of 
regulation  of  the  banking  industry.  At  the  same  time,  we 
recognize  that  intrusion  into  what  should  be  business 
decisions  may  result  in  unintended  consequences  that 
reduce  banks'  ability  to  meet  the  needs  of  their  cus¬ 
tomers,  drive  up  the  cost  of  services  to  bank  customers, 
and  ultimately  impact  the  availability  of  credit  to 
qualified  borrowers. 

As  we  continue  to  work  towards  implementation  of 
FDICIA,  it  is  becoming  apparent  that  provisions  of  the 
law  may  have  certain  unintended  effects.  Specifically, 
FDICIA  may  reduce  the  availability  of  credit  by  increas¬ 
ing  incentives  for  banks  to  raise  capital  levels,  by 
creating  possible  liquidity  pressures,  and  by  increasing 
the  overall  burden  of  bank  regulation. 

Although  FDICIA  does  not  explicitly  raise  capital  re¬ 
quirements,  it  does  require  bank  regulators  to  amend 
their  risk-based  capital  guidelines  to  incorporate  inter¬ 
est  rate  risk,  credit  concentration  risk,  and  the  risks 
posed  by  nontraditional  activities.  Clearly,  this  will  re¬ 
quire  certain  banks  to  maintain  higher  capital  levels. 
Furthermore,  some  banks  that  are  adequately  capital¬ 
ized  may  seek  to  raise  their  capital  in  order  to  maintain 


a  larger  buffer  between  themselves  and  the  sanctions 
for  undercapitalized  banks  that  are  triggered  under 
section  131.  Others  may  increase  capital  in  an  effort  to 
avoid  statutory  restrictions  placed  on  all  but  "well  capi¬ 
talized"  institutions.  This  need,  or  perceived  need,  to 
maintain  higher  capital  levels  could  constrain  lending 
growth. 

Implementation  of  other  provisions  of  FDICIA,  such  as 
the  restrictions  on  interbank  lending,  brokered 
deposits,  pass-through  insurance,  and  discount  win¬ 
dow  borrowings  will  cut  off  sources  of  liquidity  for  banks 
as  their  capital  ratios  decline.  In  addition  to  being  an 
incentive  for  banks  to  increase  capital,  these  liquidity 
concerns  may  induce  some  banks  to  hold  a  relatively 
higher  proportion  of  liquid  assets  and  relatively  fewer 
loans. 

As  discussed  previously,  sections  132  and  304  of 
FDICIA  require  the  agencies  to  establish  lending  stand¬ 
ards  that  may  result  in  government  regulators  micro- 
managing  the  lending  process  which  may  impede 
lending. 

Numerous  sections  of  FDICIA  mandate  supervisory 
changes  that  will  increase  reporting  and  recordkeeping 
burdens  for  banks.  These  provisions  may  lower  bank 
earnings  and,  thereby,  reduce  the  amount  of  funds 
banks  have  available  to  lend  or  are  willing  to  lend.  For 
example,  section  122  requires  banks  to  provide 
detailed  loan  information  on  loans  to  small  businesses 
and  small  farms  in  their  reports  of  condition.  Such 
provisions  may  tend  to  discourage  lending  by  raising 
the  cost  of  extending  credit.  Ironically,  this  requirement 
will  have  the  greatest  effect  on  small  banks  —  which 
themselves  are  small  businesses  —  since  they  may 
need  to  make  extensive  and  costly  changes  in  their 
internal  recordkeeping  systems. 

Within  statutory  limits,  we  will  work  to  implement  FDICIA 
in  a  manner  that  will  have  the  least  impact  on  banks’ 
regulatory  burden  —  consistent  with  maintaining  safety 
and  soundness  —  and  will  not  negatively  impact  the 
availability  of  credit  for  qualified  borrowers.  But,  as 
noted  above,  in  many  instances  the  explicit  wording  of 
the  statute  limits  our  ability  to  fine-tune  our  rulemaking 
so  as  not  to  create  unintended  consequences. 

Conclusion 

The  OCC  is  committed  to  encouraging  and  enforcing 
sound  lending  practices  in  national  banks,  in  the  inter¬ 
est  of  maintaining  a  sound  banking  system  that  serves 
borrowers'  credit  needs.  In  light  of  reports  that  some 
borrowers  are  having  difficulty  obtaining  credit  for 
projects  that  they  consider  sound  and  that  they  believe 
would  have  been  funded  in  the  past,  we  have  taken 
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steps  to  ensure  that  OCC  regulatory  policy  does  not 
unnecessarily  interfere  with  banks'  ability  to  make 
sound  loans.  Our  objective  was  —  and  continues  to  be 
-  to  ensure  that  bankers  do  not  change  their  credit 
decisions  based  on  fear  of  unwarranted  criticism  by 
banking  regulators. 

At  the  same  time,  FDICIA  requires  our  agency  to  adopt 
a  number  of  new  regulations  that  could  have  negative 
effects  on  the  availability  of  bank  credit.  As  we  work  to 
implement  the  new  law,  we  are  striving  to  design  cost- 


effective  regulations  that  carry  out  the  congressional 
intent  while  at  the  same  time  minimize  regulatory  in¬ 
trusion  into  decisions  that  we  believe  belong  in  the 
hands  of  bank  managers.  Our  ability  to  carry  out  that 
objective  is  limited,  however,  by  certain  provisions  of 
the  law  that  may  have  the  unintended  effect  of  reducing 
banks'  ability  to  meet  the  needs  of  their  customers, 
increasing  the  cost  of  services  to  bank  customers,  and 
ultimately,  reducing  the  availability  of  bank  credit  to 
sound  borrowers. 


Statement  of  Donald  G.  Coonley,  Acting  Senior  Deputy  Comptroller  for  Bank 
Supervision  Policy  before  the  Subcommittee  on  General  Oversight  and 
Investigations,  House  Committee  on  Banking,  Finance  and  Urban  Affairs,  on 
implementation  of  appraisal  requirements  for  national  banks,  Washington,  D.C., 
September  16,  1992 


Mr.  Chairman,  I  am  here  today  to  discuss  the  progress 
made  by  the  Office  of  the  Comptroller  of  the  Currency 
(OCC)  toward  implementing  the  requirements  of  Title 
XI  of  the  Financial  Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA).  Title  XI  gave  a 
number  of  entities  responsibility  for  implementing  the 
appraisal  reforms  mandated  by  the  statute.  These 
entities  include  the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions  Examination  Council 
(FFIEC),  which  was  established  by  Title  XI,  and  the 
individual  federal  financial  institutions  regulatory 
agencies. 

I  will  confine  my  remarks  to  the  steps  taken  by  the  OCC, 
in  cooperation  with  the  other  members  of  the  FFIEC,  to 
meet  the  goals  established  for  us  by  Title  XI  and  to 
improve  the  quality  of  information  on  property  values 
available  to  depository  institutions  when  they  make  real 
estate  loans.  These  steps  include  the  issuance  of  a 
regulation  governing  the  use  of  appraisers  by  national 
banks  and  issuance  of  guidance  to  bankers  for  (1)  the 
appropriate  evaluation  of  real  estate  in  transactions  that 
do  not  require  services  of  an  appraiser  and  (2)  the 
administration  of  appraisal  and  evaluation  programs. 

The  Appraisal  Regulation 

Background 

Title  XI  requires  the  federal  financial  institutions 
regulatory  agencies  to  establish  regulations  that  re¬ 
quire  appraisals  for  federally  related  transactions  to:  (1 ) 
follow  generally  accepted  appraisal  standards  as 
evidenced  by  the  appraisal  standards  published  by  the 
Appraisal  Standards  Board  of  the  Appraisal  Founda¬ 
tion;  and  (2)  be  in  writing.  In  addition,  Title  XI  requires 
the  agencies  to  issue  regulations  that  specify  when 
appraisals  must  be  performed  by  state  certified  as 
opposed  to  state  licensed  appraisers. 

To  implement  these  requirements,  the  agencies  first 
had  to  determine  which  real  estate-related  financial 
transactions  required  the  services  of  an  appraiser. 
Making  this  determination  proved  to  be  controversial. 
The  agencies  originally  proposed  exempting  transac¬ 
tions  for  which  real  estate  collateral  was  not  a  material 
part  of  the  transaction  and  all  loans  below  a  de  minimis 
level  of  $15,000. 


Typically,  the  OCC  receives  on  the  order  of  50  com¬ 
ments  on  proposed  rules.  The  OCC  received  over  250 
comment  letters  on  its  proposed  appraisal  regulation, 
and  the  overwhelming  majority  of  the  183  that  ad¬ 
dressed  the  de  minimis  level  asked  that  it  be  raised. 
After  carefully  considering  those  letters,  the  OCC  con¬ 
cluded  that  the  de  minimis  level  should  be  raised  to 
$100,000  and  so  stated  in  the  preamble  to  its  final  rule. 
However,  in  the  interest  of  interagency  uniformity,  the 
OCC  adopted  what  it  believed  to  be  the  consensus 
view  of  the  FFIEC  and  set  the  de  minimis  level  at 
$50,000.  The  OCC  published  its  final  rule  on  August  24, 
1990. 

Controversy  Surrounding  OCC  Appraisal  Regulation 

Almost  immediately  after  adoption,  the  final  rule  ig¬ 
nited  a  powerful  controversy  between  bankers  on  the 
one  hand  and  members  of  the  appraisal  industry  on 
the  other.  Bankers  complained  that  they  were  ex¬ 
periencing  increased  costs  and  substantial  delays  in 
obtaining  appraisals  that  conformed  to  the  regulation 
because  of  increased  demand  for  appraisers  who 
were  likely  to  meet  state  certification  and  licensing 
requirements.  They  also  reported  that,  in  the  past, 
they  had  not  experienced  substantial  losses  from 
real  estate  transactions  below  $100,000.  Ap¬ 
praisers  petitioned  the  OCC  to  reopen  the  rulemak¬ 
ing  and,  among  other  things,  reduce  or  eliminate 
the  de  minimis  threshold. 

On  August  28,  1991,  the  OCC  granted  the  request  to 
reopen  the  rulemaking  by  publishing  a  proposal  to 
amend  its  appraisal  regulation.  Among  other  changes 
it  proposed  increasing  the  threshold  from  $50,000  to 
$100,000  and  specifically  requested  comments  com¬ 
paring  the  estimated  cost  of  appraisals  and  the 
availability  of  certified  and  licensed  appraisers 
during  various  stages  of  the  implementation  of  the 
regulation. 

The  OCC  received  approximately  1,200  comment  let¬ 
ters  on  the  proposed  amendments.  Approximately  700 
came  from  banks  and  banking  organizations  and  450 
from  appraisers  and  appraisal  organizations  Of  those, 
over  1,100  addressed  the  threshold  question,  with 
about  700  favoring  an  increase  to  $100,000  and  460 
urging  retaining  or  reducing  the  $50,000. 
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The  OCC  Amends  Its  Appraisal  Regulation 

After  a  careful  review  of  all  the  comment  letters,  the 
OCC  determined  that  the  threshold  level  should  be 
raised  from  $50,000  to  $100,000  and  adopted  that 
amendment  and  others  on  April  9,  1 992  The  preamble 
to  the  Federal  Register  notice  announcing  adoption  of 
the  amendments  contains  an  extensive  discussion  of 
the  issues  raised  by  the  commenters.  I  believe  that  two 
points  are  worth  emphasizing.  First,  the  decision  to 
raise  the  threshold  level  was  not  a  relaxation  of  our 
supervision  of  national  banks.  Their  evaluation  of  trans¬ 
actions  below  that  level  must  still  contain  information 
and  written  analysis  consistent  with  the  associated 
risks.  In  this  regard,  it  is  important  to  recognize  several 
factors.  Estimating  the  value  of  residential  real  estate 
used  as  collateral  for  a  loan  is  not  particularly  compli¬ 
cated.  There  are  usually  transactions  for  comparable 
properties  that  can  be  used.  In  addition,  nonresidential 
real  estate  loans  that  fall  below  the  threshold  also  are 
likely  to  be  secured  by  property  for  which  it  is  a  relatively 
uncomplicated  task  to  estimate  the  value.  Under  these 
circumstances,  the  additional  detailed  information  con¬ 
tained  in  an  appraisal  and  additional  training  which 
may  be  possessed  by  a  licensed  or  certified  appraiser 
would  not  significantly  affect  the  quality  of  the  estimate 
of  value  used  in  the  underwriting  decision.  Second,  the 
OCC  was  persuaded  that  losses  experienced  by  na¬ 
tional  banks  on  transactions  below  this  level  do  not 
imperil  federal  financial  or  public  policy  interests.  The 
OCC  has  long  offered  detailed  guidance  to  bankers  for 
evaluating  risks  associated  with  loans  secured  by  real 
estate,  as  I  will  describe  below. 

Before  moving  on  to  those  guidelines,  Mr.  Chairman,  I 
want  to  comment  on  other  issues  concerning  the  OCC 
appraisal  regulation  that  you  asked  us  to  address  in 
your  letter  of  invitation. 

In  your  letter  you  asked  us  to  comment  on  the  argument 
that  the  OCC  regulation  would  exclude  low-  and  mid¬ 
dle-income  borrowers  from  the  protection  afforded  by 
the  work  of  certified  or  licensed  appraisers.  The  argu¬ 
ment  presumes,  we  think  correctly,  that  such  borrowers 
would  be  unlikely  to  purchase  homes  that  sell  for  more 
than  the  $100,000  threshold  level.  It  also  presumes  that 
the  use  of  certified  or  licensed  appraisers  will  provide 
significantly  greater  protection  to  borrowers  whose 
loans  now  fall  below  the  threshold  level.  As  explained 
above,  the  OCC  does  not  agree  that  the  use  of  certified 
or  licensed  appraisers  significantly  enhances  the 
reliability  of  the  estimates  of  value  prepared  for  trans¬ 
actions  below  the  $100,000  threshold. 

The  argument  also  ignores  several  key  facts.  First, 
many  of  those  borrowers,  including  first-time  home 
buyers,  usually  obtain  financing  that  is  supported  in 


one  way  or  another  by  programs  administered  by  such 
agencies  as  the  Federal  Flousing  Administration,  the 
Veterans  Administration,  the  Farmers  Flome  Ad¬ 
ministration,  Federal  National  Mortgage  Association, 
and  the  Federal  Flome  Loan  Mortgage  Association. 
Those  agencies  have  their  own  appraisal  standards 
and  require  appraisers  to  comply  with  those  standards. 
Second,  these  borrowers  may  request  that  the  institu¬ 
tion  use  a  certified  or  licensed  appraiser  to  estimate  the 
value  of  the  real  estate  that  serves  as  collateral  for  the 
loan.  Finally,  the  argument  ignores  the  increased  costs 
associated  with  obtaining  an  appraisal  by  a  licensed  or 
certified  appraiser.  It  would  appear  that  existing  federal 
programs  coupled  with  the  option  to  obtain  an  ap¬ 
praisal  by  a  licensed  or  certified  appraiser  protects  the 
interests  of  low-  and  middle-income  home  buyers 
without  imposing  unnecessary  costs  on  their  home 
purchases. 

Mr.  Chairman,  you  also  asked  the  OCC  to  comment  on 
the  criteria  banks  use  when  selecting  an  appraiser.  The 
OCC  has  provided  guidelines  on  this  subject  to  banks 
in  Banking  Circular  225,  first  released  on  December  21 , 
1 987.  In  general  terms,  Banking  Circular  225  urges  that 
banks  employ  an  appraiser  who  is  experienced,  com¬ 
petent,  qualified  and  has  no  interest  in  the  property 
being  appraised  or  in  any  other  aspects  of  the  related 
transaction.  The  supervisory  agencies  incorporated 
many  elements  of  Banking  Circular  225  directly  into 
their  appraisal  regulations. 

I  will  now  turn  to  a  discussion  of  our  progress  in 
developing  appraisal  guidelines. 

The  Appraisal  Guidelines 

Background 

Mr.  Chairman,  as  I  describe  our  work  on  developing 
appraisal  guidelines,  we  should  keep  two  points  in 
mind.  First,  appraisals  are  only  one  of  several  con¬ 
siderations  that  go  into  sound  underwriting  practices 
for  real  estate  loans.  Second,  the  OCC  and  the  other 
federal  financial  institutions  regulatory  agencies  have 
long  provided  banks  with  guidance  on  appraisal  mat¬ 
ters  that  remain  in  effect  today.  Permit  me  to  elaborate 
briefly  on  each  of  those  points. 

On  the  first  point,  there  are  three  important  factors  that 
banks  consider  other  than  appraisals  when  determin¬ 
ing  whether  to  make  a  real  estate  loan.  These  are 
popularly  known  as  the  "three  Cs"  of  credit  —  character, 
capacity,  and  capital.  Character  is  the  borrower's 
trustworthiness  and  willingness  to  repay  a  loan. 
Capacity  measures  the  borrower's  ability  to  repay  the 
loan.  Capital  represents  the  borrower's  equity  invest¬ 
ment  in  the  project  financed  by  the  loan  Bankers  must 


be  satisfied  that  the  three  Cs  are  in  order  because,  as 
we  all  have  seen,  conditions  in  real  estate  markets  can 
deteriorate  significantly  and  rapidly,  making  the  best 
appraisals  obsolete  in  uncomfortably  short  periods  of 
time. 

In  addition,  the  uses  of  an  appraisal  vary  with  the  type 
of  loan.  For  a  loan  on  income-producing  property,  the 
lender  will  rely  heavily  on  the  appraiser's  assessment 
of  the  cash  flow  from  the  property  in  judging  the 
borrower's  repayment  capacity.  By  contrast,  for 
residential  mortgages,  a  borrower’s  income  is  the 
primary  source  of  repayment.  The  estimate  of  value 
provides  a  safety  net  in  case  the  borrower’s  income 
cannot  service  the  debt. 

On  the  second  point,  I  wish  to  emphasize  that  the 
appraisal  standards  established  by  Title  XI  supplement 
prior  OCC  guidance  to  bankers  on  the  evaluation  of  real 
estate  loans.  Beginning  as  early  as  1948,  national 
banks  and  national  bank  examiners  have  been  pro¬ 
vided  guidance  on  real  estate  lending  and  appraisal 
issues  through  the  Comptroller's  Handbook  for  National 
Bank  Examiners  and  other  issuances.  Prior  to  Title  XI, 
national  banks  were  expected  to  follow  the  Guidelines 
for  Troubled  Real  Estate  Loans  issued  October  30, 
1985.  In  1987,  the  OCC  joined  with  the  FRB  and  the 
FDIC  to  issue  the  interagency  Guidelines  for  Real  Es¬ 
tate  Appraisal  Policies  and  Review  Procedures.  The 
Guidelines  addressed  appraisal  standards,  appraiser 
qualifications,  bank  appraisal  policies  and  procedures, 
and  supervision  of  bank  appraisal  practices  by  the 
supervisory  agencies.  They  apply  to  all  real  estate 
loans  by  national  banks  and  remain  in  effect  to  comple¬ 
ment  the  rules  implementing  Title  XI. 

More  recently,  the  OCC  has  provided  guidance  to 
national  banks  on  appraisal  practices,  evaluation  pro¬ 
cedures,  and  related  subjects.  This  includes:  Advisory 
Letter  90-2,  Real  Estate  Project  Development  Lending 
by  National  Banks  (February  9,  1990);  Joint  Super¬ 
visory  Policies  (OCC,  FDIC,  FRB,  and  OTS)  (March  1, 
1991);  Banking  Bulletin  91-19,  Nonaccrual  Loan  Issues 
(May  20,  1991);  Banking  Circular  255,  Troubled  Loan 
Workouts  and  Loans  to  Borrowers  in  Troubled  In¬ 
dustries  (July  30,  1991);  Banking  Bulletin  91-43,  Inter¬ 
agency  Policy  Statement  on  Commercial  Real  Estate 
(November  7,  1991);  Advisory  Letter  91-5,  Discrimina¬ 
tion  Against  Real  Estate  Appraisers  Based  on  Member¬ 
ship  or  Lack  of  Membership  in  Organizations  (November 
13,  1991);  and  Examining  Circular  234,  Review  and 


Classification  of  Commercial  Real  Estate  Loans  (March 
20,  1992). 

Status  of  New  Guidelines 

An  interagency  group  has  been  working  for  some  time 
now  on  developing  guidelines  to  accompany  the  ap¬ 
praisal  regulations  issued  by  each  agency.  The 
guidelines,  which  are  expected  to  be  issued  before  the 
end  of  September,  cover  two  main  topics:  (1)  the  ap¬ 
propriate  evaluation  of  real  estate  related  transactions 
that  do  not  require  appraisals  and  (2)  the  administration 
of  appraisal  and  evaluation  programs. 

Guidance  on  the  first  topic  deals  with  the  need  to 
ensure  that  ( 1 )  individuals  preparing  estimates  of  value 
are  competent,  capable  of  rendering  an  unbiased 
opinion  of  value,  and  have  real  estate  related  training 
and  experience  relevant  to  the  type  of  property  being 
evaluated;  (2)  evaluations  are  in  writing,  dated,  become 
more  detailed,  as  real  estate  exposure  increases,  and 
contain  the  preparer’s  name  and  address;  and  (3) 
documentation  supports  the  estimated  value  and  in¬ 
cludes  enough  information  to  enable  examiners  and 
bankers  to  understand  fully  the  evaluators’  analysis  and 
assumptions. 

The  guidelines  set  a  variety  of  goals  for  bank  ad¬ 
ministration  of  their  appraisal  and  evaluation  programs. 
These  goals  are  designed  to  ensure  that  banks  (1) 
accurately  monitor  the  competence  and  independence 
of  appraisers  and  evaluators;  (2)  establish  operating 
procedures  that  monitor  the  completeness  and  con¬ 
tinuing  validity  of  appraisals  and  evaluations;  (3)  estab¬ 
lish  procedures  for  ensuring  compliance  with  appli¬ 
cable  regulations;  and  (4)  develop  the  capacity  to 
critique  the  estimates  of  value  they  receive. 

Conclusions 

In  conclusion,  Mr.  Chairman,  I  believe  that  the  OCC  has 
nearly  completed  the  work  set  out  for  it  by  Title  XI  of 
FIRREA.  As  I  am  sure  you  can  appreciate,  it  has  not 
been  easy.  Controversy  has  surrounded  us  nearly 
every  step  of  the  way,  and  we  have  earnestly  worked 
to  find  an  appropriate  balance  of  strongly  competing 
interests  that  included  our  own  firm  resolve  to  promote 
the  safety  and  soundness  of  national  banks.  What  we 
all  need  now  is  the  opportunity  to  see  if  the  new  system 
will  work  as  well  as  Congress  intended. 
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Mergers  —  July  1  to  September  30,  1992 


Mergers  consummated  involving  two  or  more  operating  banks. 


Page 

Arkansas 

September  24,  1992: 

First  Commercial  Bank,  National  Association,  Little  Rock, 
Arkansas,  and 

First  Exchange  Bank  of  Little  Rock,  National  Association,  Little 
Rock,  Arkansas 

Merger .  43 

California 

August  7,  1992: 

Orange  County  Bank,  Orange,  California,  and 
The  Laguna  Bank,  National  Association.  Laguna  Beach, 
California 

Merger . 

September  18,  1992: 

American  Independent  Bank,  National  Association,  Gardena, 
California,  and 

Burbank  National  Bank,  Burbank,  California 

Merger .  43 

Colorado 

July  1,  1992: 

Colorado  National  Bank,  Denver,  Colorado,  and 
Colorado  National  Bank-East,  Boulder  Colorado 

Merger .  44 

July  9,  1992: 

Affiliated  National  Bank-Salida,  Salida,  Colorado,  and 
Affiliated  National  Bank-Fruita,  Fruita,  Colorado,  and 
Affiliated  National  Bank-Montrose,  Montrose,  Colorado,  and 


Affiliated  National  Bank-Center,  Center,  Colorado,  and 
Affiliated  National  Bank-Craig,  Craig,  Colorado,  and 
Affiliated  National  Bank-Delta,  Delta,  Colorado 

Merger .  44 

July  9,  1992: 

Affiliated  National  Bank-Loveland,  Loveland,  Colorado,  and 
Affiliated  National  Bank-Fort  Collins,  Fort  Collins,  Colorado 
Merger .  44 


Florida 

September  4,  1992: 

The  Citizens  and  Southern  National  Bank  of  Florida,  Fort 
Lauderdale,  Florida,  and 

NCNB  National  Bank  of  Florida,  Tampa,  Florida,  and 
NationsBank  Trust  Company  (Florida),  National  Association, 

Fort  Myers,  Florida 

Merger .  45 

Illinois 

July  1,  1992: 

Citizens  First  National  Bank,  Princeton,  Illinois,  and 
Colonial  Bank  and  Trust  Company  of  Bureau  County, 

Princeton,  Illinois 

Merger .  45 

First  of  America  Bank-Springfield,  National  Association, 
Springfield,  Illinois,  and 

The  First  National  Bank  of  Petersburg,  Petersburg,  Illinois 

Merger  .  45 

July  18,  1992 

The  First  National  Bank  of  Chicago,  Chicago,  Illinois, and 
First  Chicago  Bank  of  Ravenswood,  Chicago,  Illinois 
Merger .  45 
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Indiana 

July  24,  1992. 

The  Citizens  National  Bank  of  Evansville,  Evansville,  Indiana  and 
Citizens  Bank  of  Posey  County,  National  Association,  Mt 
Vernon,  Indiana,  and 

Citizens  Bank  of  Gibson  County,  National  Association 
Princeton,  Indiana,  and 

Citizens  Bank  of  Vincennes,  Vincennes,  Indiana,  and 
The  Citizens  National  Bank  of  Evansville,  Evansville.  Indiana 

Merger  .  45 

September  1,  1992: 

Bank  One,  Bloomington,  National  Association  Bloomington 
Indiana,  and 

The  Bedford  National  Bank,  Bedford,  Indiana 

Merger  .  46 

Kansas 

July  31,  1992: 

Bank  IV  Kansas,  National  Association,  Wichita,  Kansas,  and 
Farmers  and  Merchants  Bank,  Colby,  Kansas 

Merger  .  46 

September  9,  1992: 

Bank  IV  Kansas,  National  Association,  Wichita,  Kansas,  and 
Kansas  National  Bank  and  Trust  Company,  Prairie  Village 
Kansas 


Merger  .  46 

September  18,  1992 

The  First  National  Bank  of  Lawrence,  Lawrence,  Kansas,  and 
Lawrence  National  Bank  and  Trust  Co.,  Lawrence,  Kansas 
Merger  .  46 


Kentucky 

August  21,  1992: 

Bank  One,  Lexington  National  Association,  Lexington, 

Kentucky,  and 

First  Security  Bank  &  Trust  Company  of  Danville,  National 
Association,  Danville,  Kentucky,  and 

First  Security  Bank  &  Trust  Company  of  Clark  County 
Richmond,  Kentucky,  and 

First  Security  Bank  &  Trust  Company  of  Madison  County 
Richmond,  Kentucky,  and 

First  Security  National  Bank  and  Trust  Company  of  Lexington 
Lexington,  Kentucky 

Merger  .  46 

Massachusetts 

September  26,  1992 

Shawmut  Bank,  National  Association,  Boston,  Massachusetts 
and 

The  Provident  Institution  for  Savings  in  the  Town  of  Boston 
Boston,  Massachusetts 

Merger  .  46 

Minnesota 

August  20,  1992 

The  First  National  Bank  of  Parkers  Prairie,  Parkers  Prairie, 
Minnesota,  and 

First  State  Bank  of  Dalton,  Dalton  Minnesota 

Merger .  47 
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Mississippi 

August  7,  1992 

Trustmark  National  Bank,  Jackson,  Mississippi,  and 
Foxworth  Bank,  Foxworth,  Mississippi 

Merger  .  ,  ,  .  .  .  47 

Missouri 

July  31,  1992 

First  National  Bank  of  Callaway  County,  Fulton,  Missouri,  and 


Ozarks  National  Bank,  Lake  Ozark,  Missouri 

Merger .  47 

September  1,  1992: 

Bates  County  National  Bank,  Butler,  Missouri,  and 
First  Bank  of  Butler,  Butler,  Missouri 

Merger .  47 


Nebraska 

July  31,  1992: 

The  First  National  Bank  of  Wahoo,  Wahoo,  Nebraska,  and 
Bank  of  Sterling,  Sterling,  Nebraska,  and 
State  Bank  of  Burchard,  Burchard,  Nebraska 
Merger  .  47 

New  Jersey 

September  18,  1992 

New  Jersey  National  Bank,  Ewing  Township,  New  Jersey,  and 
First  Peoples  Bank  of  New  Jersey,  Haddon  Township,  New 
Jersey 

Merger .  47 

Ohio 

July  13,  1992: 

Society  National  Bank,  Cleveland,  Ohio,  and 
Ameritrust  Company  National  Association,  Cleveland,  Ohio 

Merger .  48 

September  1 ,  1992 

The  National  Bank  &  Trust  Company,  Wilmington,  Ohio,  and 
Kentucky  National  Bank  of  Ohio,  Georgetown,  Georgetown, 
Ohio 

Merger .  48 

September  5,  1992 

The  Fifth  Third  Bank  of  Western  Ohio,  National  Association, 
Piqua,  Ohio,  and 

First  Lima  National  Bank  of  Lima,  Lima,  Ohio 


Merger .  48 

September  12,  1992: 

Star  Bank,  National  Association,  Tri-State,  Ironton,  Ohio,  and 
Star  Bank,  South  Central  Ohio,  Portsmouth,  Ohio 

Merger .  48 

September  28.  1992 

Society  National  Bank,  Cleveland,  Ohio,  and 

Ameritrust  Development  Bank,  Cleveland,  Ohio 

Merger .  48 


Oklahoma 

July  1,  1992: 

First  National  Bank  and  Trust  Company,  Ponca  City, 

Oklahoma,  and 

American  National  Bank,  Ponca  City,  Oklahoma 

Merger .  48 

July  16,  1992 

Bank  of  Oklahoma,  National  Association,  Tulsa,  Oklahoma,  and 
Bank  of  Oklahoma,  National  Association,  South,  Oklahoma  City, 
Oklahoma 

Merger .  48 

September  8,  1992 

First  Fidelity  Bank,  National  Association,  Oklahoma  City, 
Oklahoma,  and 

City  National  Bank  &  Trust  Company,  Norman,  Oklahoma 
Merger  .  49 

Pennsylvania 

September  25,  1992: 

The  Citizens  National  Bank  of  Lansford,  Lansford, 

Pennsylvania,  and 

Summit  Hill  Trust  Company,  Summit  Hill,  Pennsylvania 
Merger  .  49 

Texas 

July  31,  1992: 

Hamilton  National  Bank,  Hamilton,  Texas,  and 
First  National  Bank,  Bonham,  Texas,  and 
First  National  Bank,  Cushing,  Texas 


Merger  .  49 

September  1  1 ,  1992: 

State  National  Bank,  El  Paso,  Texas,  and 
El  Paso  State  Bank,  El  Paso,  Texas 

Merger  .  49 

September  29,  1992: 

The  First  National  Bank  of  Athens,  Athens,  Texas,  and 
First  National  Bank  of  Gun  Barrel  City,  Gun  Barrel,  Texas 
Merger  .  49 


Vermont 

July  1,  1992: 

First  National  Bank  of  Vermont,  Springfield,  Vermont,  and 
Caledonia  National  Bank,  Danville,  Vermont,  and 
The  Bradford  National  Bank,  Bradford,  Vermont 
Merger .  49 

Washington 

September  4,  1992: 

Seattle-First  National  Bank,  Seattle,  Washington,  and 
Security  Pacific  Bank  Washington,  National  Association, 

Seattle,  Washington 

Merger  .  50 


40 


Mergers  consummated  involving  national  banks  and  savings  and  loan  associations. 


Page 

Kansas 

July  1,  1992: 

The  First  National  Bank  of  Kingman,  Kingman,  Kansas,  and 
Kingman  Savings  and  Loan  Association,  Kingman,  Kansas 
Merger .  50 
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Kentucky 

September  4,  1992: 

Central  Trust  Northern  Kentucky,  National  Association,  Fort 
Wright,  Kentucky,  and 

Sunrise  Bank  for  Savings,  F  S  B.,  Fort  Mitchell,  Kentucky 
Merger .  50 
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Pennsylvania 

September  24,  1992: 

Integra  National  Bank/Pittsburgh,  Pittsburgh,  Pennsylvania,  and 
Landmark  Savings  Association,  Pittsburgh,  Pennsylvania 
Merger .  51 
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A  number  of  transactions  in  this  section  do  not  have  accompanying  decisions.  In  those  cases,  the  OCC  reviewed 
the  competitive  effects  of  the  proposals  by  using  its  standard  procedures  for  determining  whether  the  transaction 
has  minimal  or  no  adverse  competitive  effects.  The  OCC  found  the  proposals  satisfied  its  criteria  for  transactions 
that  clearly  had  no  or  minimal  adverse  competitive  effects.  In  addition,  the  Attorney  General  either  filed  no  report 
on  the  proposed  transaction  or  found  that  the  proposal  would  not  have  a  significantly  adverse  effect  on  competition 


FIRST  COMMERCIAL  BANK,  NATIONAL  ASSOCIATION, 

Little  Rock,  Arkansas,  and  First  Exchange  Bank  of  Little  Rock,  National  Association,  Little  Rock,  Arkansas 

Names  of  institutions  and  type  of  transaction 

Total  assets 

First  Commercial  Bank,  National  Association,  Little  Rock,  Arkansas  (13949),  with  . 

and  First  Exchange  Bank  of  Little  Rock,  National  Association,  Little  Rock,  Arkansas  (21691 ),  with  . 

merged  September  24,  1 992,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had . 

$1,385,424,000 

ORANGE  NATIONAL  BANK, 

Orange,  California,  and  The  Laguna  Bank,  National  Association,  Laguna  Beach,  California 


Names  of  institutions  and  type  of  transaction  Total  assets 


Orange  National  Bank,  Orange,  California  (1681 1 ),  with  .  $162,298,000 

and  The  Laguna  Bank,  National  Association,  Laguna  Beach,  California  (17117),  with  .  10,974,000 

merged  August  7,  1 992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  1 73,272,000 


AMERICAN  INDEPENDENT  BANK,  NATIONAL  ASSOCIATION, 
Gardena,  California,  and  Burbank  National  Bank,  Burbank,  California 


Names  of  institutions  and  type  of  transaction  Total  assets 


American  Independent  Bank,  National  Association,  Gardena,  California  (18092),  with  .  $22,032,000 

and  Burbank  National  Bank,  Burbank,  California  (1681 1),  with  .  13,292,000 

merged  September  18,  1992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  35,324,000 


COMPTROLLER'S  DECISION 

On  May  29,  1992,  application  was  made  to  the  Office 
of  the  Comptroller  of  the  Currency  (OCC),  pursuant  to 
the  Bank  Merger  Act,  12  U.S.C.  1828(c),  for  prior 
authorization  to  merge  Burbank  National  Bank,  Bur¬ 
bank,  California,  (BNB),  into  American  Independent 
Bank,  National  Association,  Gardena,  California,  (AIB). 
The  application  is  based  on  an  agreement  finalized  be¬ 
tween  the  proponents  on  May  15,  1992. 

As  of  March  31,  1992,  AIB  had  total  assets  of  $22  mil¬ 
lion,  total  deposits  of  $19  million,  and  operated  from  its 
main  office  in  Gardena,  California.  On  the  same  date, 
BNB,  a  wholly  owned  subsidiary  of  BNB  Bancorp,  had 
total  assets  of  $13  million,  total  deposits  of  $13  million, 
and  operated  from  its  main  office  in  Burbank,  California. 

The  OCC  has  reviewed  the  competitive  effects  of  this 
proposal  by  using  its  standard  procedures  for  deter¬ 
mining  whether  a  merger  clearly  has  minimal  or  no  ad¬ 
verse  competitive  effects.  The  OCC  finds  that  the 


proposal  satisfies  its  criteria  for  a  merger  that  clearly 
has  no  or  minimal  adverse  competitive  effects. 

The  Bank  Merger  Act  requires  the  OCC  to  consider 
",  .  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions  and 
the  convenience  and  needs  of  the  community  to  be 
served."  AIB  has  the  financial  and  managerial  resources 
to  consummate  the  transaction  without  adversely  affect¬ 
ing  its  overall  condition.  The  future  prospects  of  the 
resulting  institution  are  considered  to  be  favorable,  as  are 
the  effects  of  the  proposal  on  the  convenience  and 
needs  of  the  general  public  to  be  served. 

A  review  of  the  record  of  this  application  and  other  in¬ 
formation  available  to  the  OCC  as  a  result  of  its 
regulatory  responsibilities  under  the  Community  Rein¬ 
vestment  Act  has  revealed  no  evidence  that  the 
applicants’  record  of  helping  to  meet  the  credit  needs 
of  their  communities,  including  low-  and  moderate-in¬ 
come  neighborhoods,  is  less  than  satisfactory. 


Real  mergers  include  the  merger,  consolidation,  or  purchase  and  assumption  of  operating  banks  or  savings  and  loan  associations .  or 
branches  of  operating  banks  or  savings  and  loan  associations,  where  the  resultant  bank  is  a  national  bank 


43 


We  have  analyzed  this  proposal  pursuant  to  the  Bank 
Merger  Act  (12  U.S.C.  1828(c))  and  find  that  it  will  not 
significantly  lessen  competition  in  the  relevant  market. 
Other  factors  considered  in  evaluating  this  proposal 
are  satisfactory.  Accordingly,  the  application  is  ap¬ 
proved,  subject  to  the  conditions  communicated  to  AIB 
in  a  separate  communication. 

August  18,  1992 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

July  31,  1992 

With  this  letter,  we  are  introducing  the  new  format  for 
our  competitive  factors  reports  concerning  bank 
merger  and  reorganization  transactions  which  do  not 
raise  competitive  issues  and  are  not  emergencies.  A 
single  report  will  be  sent  to  the  banking  agency  offices, 
approximately  weekly,  listing  all  such  transactions 


reviewed  in  the  prior  week,  and  stating  our  conclusion 
they  are  not  significantly  anticompetitive  or  that  they 
come  within  the  "prospective”  reports  we  have  issued. 
Individual  letters  will  no  longer  be  sent  routinely  for 
such  transactions.  This  new  format  has  been  adopted 
after  consultation  with  the  banking  agencies.  For 
mergers  that  raise  competitive  issues,  or  involve  dives¬ 
titures  to  resolve  competitive  questions,  or  in  emergen¬ 
cies,  individual  letters  will  continue  to  be  sent. 

This  is  in  response  to  your  letters  listed  in  Section  1  of 
the  attachment,  requesting  reports  pursuant  to  Section 
18(c)  of  the  Federal  Deposit  Insurance  Act  or  12  U.S.C. 
1467a(e)(2)  on  the  competitive  factors  involved  in  the 
listed  proposed  merger  transactions.  We  have  re¬ 
viewed  these  proposed  transactions  and  conclude  that 
none  would  have  a  significantly  adverse  effect  on  com¬ 
petition. 

*  *•  ★ 


COLORADO  NATIONAL  BANK, 

Denver,  Colorado,  and  Colorado  National  Bank-East,  Boulder,  Colorado 

Names  of  institutions  and  type  of  transaction 

Total  assets 

Colorado  National  Bank,  Denver,  Colorado  (1651),  with  . 

and  Colorado  National  Bank-East,  Boulder,  Colorado  (17465),  with  . 

merged  July  1 ,  1992,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had  . 

$2,372,189,000 

21,543,000 

2,393,732,000 

*  *  * 

AFFILIATED  NATIONAL  BANK-SALIDA, 

Salida,  Colorado,  and  Affiliated  National  Bank-Fruita,  Fruita,  Colorado,  and  Affiliated  National  Bank-Montrose, 
Montrose,  Colorado,  and  Affiliated  National  Bank-Center,  Center,  Colorado,  and  Affiliated  National  Bank-Craig, 

Craig,  Colorado,  and  Affiliated  National  Bank-Delta,  Delta,  Colorado 

Names  of  institutions  and  type  of  transaction 

Total  assets 

Affiliated  National  Bank-Salida,  Salida,  Colorado  (22021),  with  . 

and  Affiliated  National  Bank-Fruita,  Fruita,  Colorado  (22019),  with  . 

and  Affiliated  National  Bank-Montrose,  Montrose,  Colorado  (22020),  with . 

and  Affiliated  National  Bank-Center,  Center,  Colorado  (9743),  with  . 

and  Affiliated  National  Bank-Craig,  Craig,  Colorado  (22018),  with  . 

and  Affiliated  National  Bank-Delta,  Delta,  Colorado  (22022),  with  . 

merged  July  9,  1992,  under  charter  22021  and  title  "Affiliated  National  Bank-West."  The  merged  bank  at  date  of  merger  had 

$35,299,000 

23,122,000 

20,526,000 

20,166,000 

34,316.000 

46,045,000 

179,474,000 

*  *  * 

AFFILIATED  NATIONAL  BANK-LOVELAND, 

Loveland.  Colorado,  and  Affiliated  National  Bank-Rort  Collins.  Fort  Collins,  Colorado 


Names  of  institutions  and  type  of  transaction  Total  assets 


Affiliated  National  Bank-Loveland,  Loveland,  Colorado  (13624),  with  .  $193,576,000 

and  Affiliated  National  Bank  Fort  Collins,  Fort  Collins,  Colorado  (15030),  with  .  44,766,000 

merged  July  9,  1 992.  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had .  238,342,000 
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THE  CITIZENS  AND  SOUTHERN  NATIONAL  BANK  OF  FLORIDA, 

Fort  Lauderdale,  Florida,  and  NCNB  National  Bank  of  Florida,  Tampa,  Florida,  and  NationsBank  Trust  Company 
(Florida),  National  Association,  Fort  Myers,  Florida 


Names  of  institutions  and  type  of  transaction  Total  assets 


The  Citizens  and  Southern  National  Bank  of  Florida,  Fort  Lauderdale,  Florida  (14376),  with  .  $6,710,000,000 

and  NCNB  National  Bank  of  Florida,  Tampa,  Florida  (17775),  with  .  13,067,000,000 

and  NationsBank  Trust  Company  (Florida),  National  Association,  Fort  Myers,  Florida  (16831 ),  with .  57,000,000 

merged  September  4,  1992,  under  charter  14376  and  title  "NationsBank  of  Florida,  National  Association."  The  merged  bank 

at  date  of  merger  had  .  20,899,000,000 


*  *  * 

CITIZENS  FIRST  NATIONAL  BANK, 

Princeton,  Illinois,  and  Colonial  Bank  and  Trust  Company  of  Bureau  County,  Princeton,  Illinois 


Names  of  institutions  and  type  of  transaction  Total  assets 


Citizens  First  National  Bank,  Princeton,  Illinois  (2413),  with .  $220,979,000 

and  Colonial  Bank  and  Trust  Company  of  Bureau  County,  Princeton,  Illinois,  with  .  18,057,000 

merged  July  1 ,  1 992.  The  merged  bank  at  date  of  merger  had  .  239,36 1 ,000 


FIRST  OF  AMERICA  BANK-SPRINGFIELD,  NATIONAL  ASSOCIATION, 
Springfield,  Illinois,  and  The  First  National  Bank  of  Petersburg,  Petersburg,  Illinois 


Names  of  institutions  and  type  of  transaction  Total  assets 


First  of  America  Bank-Springfield,  National  Association,  Springfield,  Illinois  (3548),  with .  $579,837,000 

and  The  First  National  Bank  of  Petersburg,  Petersburg,  Illinois  (3043),  with  .  50,618,000 

merged  July  1 ,  1 992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  630,455,000 


THE  FIRST  NATIONAL  BANK  OF  CHICAGO, 

Chicago,  Illinois,  and  First  Chicago  Bank  of  Ravenswood,  Chicago,  Illinois 


Names  of  institutions  and  type  of  transaction  Total  assets 


The  First  National  Bank  of  Chicago,  Chicago,  Illinois  (8),  with  .  $32,549,321,000 

and  First  Chicago  Bank  of  Ravenswood,  Chicago,  Illinois,  with  .  440,153,000 

merged  July  18,  1992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  33,882,449,000 


(Volume  1 1,  number  3,  page  66  of  the  Quarterly  Journal  incorrectly  identified  this  transaction  as  having  been  consummated  on  June  20,  1992.) 


THE  CITIZENS  NATIONAL  BANK  OF  EVANSVILLE, 

Evansville,  Indiana,  and  Citizens  Bank  of  Posey  County,  National  Association,  Mt.  Vernon,  Indiana,  and  Citizens 
Bank  of  Gibson  County,  National  Association,  Princeton,  Indiana,  and  Citizens  Bank  of  Vincennes,  Vincennes, 
Indiana,  and  The  Citizens  National  Bank  of  Evansville,  Evansville,  Indiana  


Names  of  institutions  and  type  of  transaction  Total  assets 


The  Citizens  National  Bank  of  Evansville,  Evansville,  Indiana  (2188),  with  .  $790,409,000 

and  Citizens  Bank  of  Posey  County,  National  Association,  Mt.  Vernon,  Indiana  (13542),  with .  181 ,395,000 

and  Citizens  Bank  of  Gibson  County,  National  Association,  Princeton,  Indiana  (9463),  with .  105,986,000 

and  Citizens  Bank  of  Vincennes,  Vincennes,  Indiana,  with .  42,371 ,000 

and  The  Citizens  National  Bank  of  Evansville,  Evansville,  Indiana  (2188),  with .  790,409,000 

merged  July  24,  1992,  under  charter  2188  and  title  "The  Citizens  National  Bank  of  Evansville."  The  merged  bank  at  date  of 

merger  had  .  1.1 14,227,000 
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BANK  ONE,  BLOOMINGTON,  NATIONAL  ASSOCIATION, 
Bloomington,  Indiana,  and  The  Bedford  National  Bank,  Bedford,  Indiana 


Names  of  institutions  and  type  of  transaction  Total  assets 


Bank  One,  Bloomington,  National  Association,  Bloomington,  Indiana  (1888),  with  .  $325,602,000 

and  The  Bedford  National  Bank.  Bedford,  Indiana  (5187),  with  .  160,302,000 

merged  September  1 ,  1992,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had  .  485,904,000 


BANK  IV  KANSAS.  NATIONAL  ASSOCIATION, 

Wichita,  Kansas,  and  Farmers  and  Merchants  Bank,  Colby,  Kansas 


Names  of  institutions  and  type  of  transaction  Total  assets 


Bank  IV  Kansas,  National  Association,  Wichita,  Kansas  (12490),  with .  $4,186,036,000 

and  Farmers  and  Merchants  Bank,  Colby,  Kansas,  with  .  76,346,000 

merged  July  31,  1992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  4,252,760,000 


BANK  IV  KANSAS,  NATIONAL  ASSOCIATION, 

Wichita,  Kansas,  and  Kansas  National  Bank  and  Trust  Company,  Prairie  Village,  Kansas 


Names  of  institutions  and  type  of  transaction  Total  assets 


Bank  IV  Kansas,  National  Association,  Wichita,  Kansas  (12490),  with .  $4,252,760,000 

and  Kansas  National  Bank  and  Trust  Company,  Prairie  Village,  Kansas  (15745),  with .  100,366,000 

merged  September  9,  1992,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had .  4,353,806,000 


THE  FIRST  NATIONAL  BANK  OF  LAWRENCE, 

Lawrence,  Kansas,  and  Lawrence  National  Bank  and  Trust  Co.,  Lawrence,  Kansas 


Names  of  institutions  and  type  of  transaction  Total  assets 


The  First  National  Bank  of  Lawrence,  Lawrence,  Kansas  (3584),  with .  $155,928,000 

and  Lawrence  National  Bank  and  Trust  Co.,  Lawrence,  Kansas  (3849),  with  .  54,761 ,000 

merged  September  18,  1992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  216,313,000 


BANK  ONE,  LEXINGTON  NATIONAL  ASSOCIATION, 

Lexington,  Kentucky,  and  First  Security  Bank  &  Trust  Company  of  Danville,  National  Association,  Danville, 
Kentucky,  and  First  Security  Bank  &  Trust  Company  of  Clark  County,  Richmond,  Kentucky,  and  First  Security 
Bank  &  Trust  Company  of  Madison  County,  Richmond,  Kentucky,  and  First  Security  National  Bank  and  Trust 
Company  of  Lexington,  Lexington,  Kentucky 


Names  of  institutions  and  type  of  transaction  Total  assets 


Bank  One,  Lexington  National  Association  (14840),  with  .  $345,627,000 

and  First  Security  Bank  &  Trust  Company  of  Danville,  National  Association,  Danville,  Kentucky  (3381),  with .  62,208,000 

and  First  Security  Bank  &  Trust  Company  of  Clark  County,  Richmond,  Kentucky,  with  .  101,682,000 

and  First  Security  Bank  &  Trust  Company  of  Madison  County,  Richmond,  Kentucky  with .  145,603,000 

and  First  Security  Bank  &  Trust  Company  of  Lexington,  Lexington,  Kentucky,  (906),  with .  1 ,200,780,000 

merged  August  21 ,  1992,  under  charter  14840  and  title  "Bank  One,  Lexington  National  Association."  The  merged  bank  at  date 

of  merger  had  . . .  1 .855,900,000 


SHAWMUT  BANK,  NATIONAL  ASSOCIATION, 

Boston,  Massachusetts,  and  The  Provident  Institution  for  Savings  in  the  Town  of  Boston.  Boston,  Massachusetts 


Names  of  institutions  and  type  of  transaction  Total  assets 


Shawmuf  Bank,  National  Association,  Boston,  Massachusetts  (1 5509),  with  .  $11,166,683,000 

and  The  Provident  Institution  for  Savings  in  the  Town  of  Boston,  Boston,  Massachusetts,  with .  1 ,288,483,000 

merged  September  26.  1992,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had  12.1 10,377,000 


THE  FIRST  NATIONAL  BANK  OF  PARKERS  PRAIRIE, 

Parkers  Prairie,  Minnesota,  and  First  State  Bank  of  Dalton,  Dalton,  Minnesota 

Names  of  institutions  and  type  of  transaction  Total  assets 

The  First  National  Bank  of  Parkers  Prairie,  Parkers  Prairie,  Minnesota  (6661),  with .  $19,879,000 

and  First  State  Bank  of  Dalton,  Dalton,  Minnesota,  with  .  12,380,000 

merged  August  20,  1992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  31 ,954,000 


TRUSTMARK  NATIONAL  BANK, 

Jackson,  Mississippi,  and  Foxworth  Bank,  Foxworth,  Mississippi 

Names  of  institutions  and  type  of  transaction  Total  assets 

Trustmark  National  Bank,  Jackson,  Mississippi  (10523),  with .  $3,899,733,000 

and  Foxworth  Bank,  Foxworth,  Mississippi,  with  . 

merged  August  7,  1992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had . 


FIRST  NATIONAL  BANK  OF  CALLAWAY  COUNTY, 

Fulton,  Missouri,  and  Ozarks  National  Bank,  Lake  Ozark,  Missouri 

Names  of  institutions  and  type  of  transaction  Total  assets 

First  National  Bank  of  Callaway  County,  Fulton,  Missouri  (14876),  with .  $50,987,000 

and  Ozarks  National  Bank,  Lake  Ozark,  Missouri  ( 1 8757),  with .  1 1 ,961 ,000 

merged  July  31,  1992,  under  charter  14876  and  title  "Community  Bank,  National  Association."  The  merged  bank  at  date  of 

merger  had  .  62.948,000 

*  *  * 

BATES  COUNTY  NATIONAL  BANK, 

Butler,  Missouri,  and  First  Bank  of  Butler,  Butler,  Missouri 

Names  of  institutions  and  type  of  transaction  Total  assets 

Bates  County  National  Bank,  Butler,  Missouri  (1 7100),  with .  $17,073,000 

and  First  Bank  of  Butler,  Butler  Missouri,  with .  29,320,000 

merged  September  1 ,  1992,  under  charter  17100  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  45,774,000 

*  *  * 

THE  FIRST  NATIONAL  BANK  OF  WAHOO, 

Wahoo,  Nebraska,  and  Bank  of  Sterling,  Sterling,  Nebraska,  and  State  Bank  of  Burchard,  Burchard,  Nebraska 

Names  of  institutions  and  type  of  transaction  Total  assets 

The  First  National  Bank  of  Wahoo,  Wahoo,  Nebraska  (2780),  with  .  $37,828,000 

and  Bank  of  Sterling,  Sterling,  Nebraska,  with  .  8,664,000 

and  State  Bank  of  Burchard,  Burchard,  Nebraska,  with  .  3,853,000 

merged  July  31,  1992,  under  charter  2780  and  title  "First  National  Bank  of  Wahoo,  Wahoo,  Nebraska."  The  merged  bank  at 

date  of  merger  had  .  50  301 .000 

*  *  * 

NEW  JERSEY  NATIONAL  BANK, 

Ewing  Township,  New  Jersey,  and  First  Peoples  Bank  of  New  Jersey,  Haddon  Township,  New  Jersey 

Names  of  institutions  and  type  of  transaction  Total  assets 

New  Jersey  National  Bank,  Ewing  Township,  New  Jersey  (1327),  with .  $3,194,252,000 

and  First  Peoples  Bank  of  New  Jersey,  Haddon  Township,  New  Jersey,  with  1,074,803,000 

merged  September  1 8,  1 992,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had  4,269,055,000 

*  *  A 
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SOCIETY  NATIONAL  BANK, 

Cleveland.  Ohio,  and  Ameritrust  Company  National  Association,  Cleveland,  Ohio 

Names  of  institutions  and  type  of  transaction  Total  assets 

Society  National  Bank,  Cleveland,  Ohio  (14761),  with  .  $11,054,629,000 

and  Ameritrust  Company  National  Association,  Cleveland,  Ohio  (18024),  with  .  8,220,319,000 

merged  July  13,  1992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  19,224,948,000 

AAA 

THE  NATIONAL  BANK  &  TRUST  COMPANY, 

Wilmington,  Ohio,  and  Kentucky  National  Bank  of  Ohio,  Georgetown,  Georgetown,  Ohio 

Names  of  institutions  and  type  of  transaction  Total  assets 

The  National  Bank  &  Trust  Company,  Wilmington,  Ohio  (1997),  with .  $181 ,864,000 

and  Kentucky  National  Bank  of  Ohio,  Georgetown,  Georgetown,  Ohio  (22705),  with  .  34,663,000 

merged  September  1 ,  1992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  216,497,000 

*  *  A 

THE  FIFTH  THIRD  BANK  OF  WESTERN  OHIO,  NATIONAL  ASSOCIATION, 

Piqua,  Ohio,  and  First  Lima  National  Bank  of  Lima,  Lima,  Ohio 

Names  of  institutions  and  type  of  transaction  Total  assets 

The  Fifth  Third  Bank  of  Western  Ohio,  National  Association,  Piqua,  Ohio  (1061 ),  with  .  $588,066,000 

and  First  Lima  National  Bank  of  Lima,  Lima,  Ohio  (22536),  with  .  1 71 ,898,000 

merged  September  5,  1992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  756,319,000 

AAA 

STAR  BANK,  NATIONAL  ASSOCIATION,  TRI-STATE, 

Ironton,  Ohio,  and  Star  Bank,  South  Central  Ohio,  Portsmouth,  Ohio 

Names  of  institutions  and  type  of  transaction  Total  assets 

Star  Bank,  National  Association,  Tri-State,  Ironton,  Ohio  (16607),  with  .  $270,476,000 

and  Star  Bank,  South  Central  Ohio,  Portsmouth,  Ohio,  with .  149,762,000 

merged  September  1 2,  1 992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  420,238,000 


SOCIETY  NATIONAL  BANK, 

Cleveland,  Ohio,  and  Ameritrust  Development  Bank,  Cleveland,  Ohio 

Names  of  institutions  and  type  of  transaction  Total  assets 

Society  National  Bank,  Cleveland,  Ohio  (14761),  with  .  $18,427,700,000 

and  Ameritrust  Development  Bank,  Cleveland,  Ohio,  with  .  27,936,000 

merged  September  28,  1992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  18,452,000,000 


FIRST  NATIONAL  BANK  AND  TRUST  COMPANY, 

Ponca  City,  Oklahoma,  and  American  National  Bank,  Ponca  City,  Oklahoma 

Names  of  institutions  and  type  of  transaction  Total  assets 

First  National  Bank  and  Trust  Company,  Ponca  City,  Oklahoma  (13891),  with  .  $1 18,000,000 

and  American  National  Bank,  Ponca  City,  Oklahoma  (18070),  with .  28,000,000 

merged  July  1 ,  1 992,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had  .  1 44,000,000 

AAA 

BANK  OF  OKLAHOMA,  NATIONAL  ASSOCIATION, 

Tulsa,  Oklahoma,  and  Bank  of  Oklahoma,  National  Association,  South,  Oklahoma  City,  Oklahoma 

Names  of  institutions  and  type  of  transaction  Total  assets 

Bank  of  Oklahoma,  National  Association,  Tulsa,  Oklahoma  (13679),  with  $2  064  155  000 

and  Bank  of  Oklahoma,  National  Association,  South,  Oklahoma  City,  Oklahoma  (20062),  with  36  1 16  000 

merged  July  16.  1992,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had  2,072^346  0C0 
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FIRST  FIDELITY  BANK,  NATIONAL  ASSOCIATION, 

Oklahoma  City,  Oklahoma,  and  City  National  Bank  &  Trust  Company,  Norman,  Oklahoma 

Names  of  institutions  and  type  of  transaction  Total  assets 

First  Fidelity  Bank,  National  Association,  Oklahoma  City,  Oklahoma  (1 7045),  with  .  $95,214,000 

and  City  National  Bank  &  Trust  Company,  Norman,  Oklahoma  (12157),  with  .  148,939,000 

merged  September  8,  1992,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had .  236,625,000 

A  a  A 

THE  CITIZENS  NATIONAL  BANK  OF  LANSFORD, 

Lansford,  Pennsylvania,  and  Summit  Hill  Trust  Company,  Summit  Hill,  Pennsylvania 

Names  of  institutions  and  type  of  transaction  Total  assets 

The  Citizens  National  Bank  of  Lansford,  Lansford,  Pennsylvania  (7051),  with .  $39,944,000 

and  Summit  Hill  Trust  Company,  Summit  Hill,  Pennsylvania,  with  .  23,201 ,000 

merged  September  25,  1992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  63,145,000 


HAMILTON  NATIONAL  BANK, 

Hamilton,  Texas,  and  First  National  Bank,  Bonham,  Texas,  and  First  National  Bank,  Cushing,  Texas 

Names  of  institutions  and  type  of  transaction  Total  assets 

Hamilton  National  Bank,  Hamilton,  Texas  (4451 ),  with .  $110,556,000 

and  First  National  Bank,  Bonham,  Texas  (3094),  with  .  55,936,000 

and  First  National  Bank,  Cushing,  Texas  (1321 1 ),  with  .  16,697,000 

merged  July  31,  1992,  under  charter  4451  and  title  "Hamilton  National  Bank."  The  merged  bank  at  date  of  merger  had  183,189,000 

*  *  * 

STATE  NATIONAL  BANK, 

El  Paso,  Texas,  and  El  Paso  State  Bank,  El  Paso,  Texas 

Names  of  institutions  and  type  of  transaction  Total  assets 

State  National  Bank,  El  Paso,  Texas  (2521),  with .  $834,669,000 

and  El  Paso  State  Bank,  El  Paso,  Texas,  with  .  86,231,000 

merged  September  1 1,  1992,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had .  920,900,000 


THE  FIRST  NATIONAL  BANK  OF  ATHENS, 

Athens,  Texas,  and  First  National  Bank  of  Gun  Barrel  City,  Gun  Barrel,  Texas 

Names  of  institutions  and  type  of  transaction  Total  assets 

The  First  National  Bank  of  Athens,  Athens,  Texas  (4278),  with  .  $162,967,000 

and  First  National  Bank  of  Gun  Barrel  City,  Gun  Barrel,  Texas  (20507),  with .  21,822,000 

merged  September  29,  1992,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had .  184,447,000 

A  a  a 

FIRST  NATIONAL  BANK  OF  VERMONT, 

Springfield,  Vermont,  and  Caledonia  National  Bank,  Danville,  Vermont,  and  The  Bradford  National  Bank, 

Bradford,  Vermont  

Names  of  institutions  and  type  of  transaction  Total  assets 

First  National  Bank  of  Vermont,  Springfield,  Vermont  (1 22),  with .  .  $136,400,000 

and  Caledonia  National  Bank,  Danville,  Vermont  (1 576),  with .  105,451,000 

and  The  Bradford  National  Bank,  Bradford,  Vermont  (7267),  with  .  1 13,016,000 

merged  July  1 ,  1 992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  354,867,000 

*  *  * 
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SEATTLE-FIRST  NATIONAL  BANK, 

Seattle,  Washington,  and  Security  Pacific  Bank  Washington,  National  Association,  Seattle,  Washington 


Names  of  institutions  and  type  of  transaction  Total  assets 


Seattle-First  National  Bank,  Seattle,  Washington  (1 1280),  with  .  $12,240,000,000 

and  Security  Pacific  Bank  Washington,  National  Association,  Seattle,  Washington  (4375),  with .  8,005,000,000 

merged  September  4,  1992,  under  charier  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had .  20,362,000,000 


THE  FIRST  NATIONAL  BANK  OF  KINGMAN, 

Kingman,  Kansas,  and  Kingman  Savings  and  Loan  Association,  Kingman,  Kansas 


Names  of  institutions  and  type  of  transaction  Total  assets 


The  First  National  Bank  of  Kingman,  Kingman,  Kansas  (3509),  with  .  $36,794,000 

and  Kingman  Savings  and  Loan  Association,  Kingman,  Kansas,  with  .  28,506,000 

merged  July  1 ,  1 992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  64,687,000 


CENTRAL  TRUST  NORTHERN  KENTUCKY,  NATIONAL  ASSOCIATION, 

Fort  Wright,  Kentucky,  and  Sunrise  Bank  for  Savings,  F.S.B.,  Fort  Mitchell,  Kentucky 


Names  of  institutions  and  type  of  transaction  Total  assets 


Central  Trust  Northern  Kentucky,  National  Association,  Fort  Wright,  Kentucky  (4260),  with  .  $130,713,000 

and  Sunrise  Bank  for  Savings,  FSB,  Fort  Mitchell,  Kentucky,  with  .  265,965,000 

merged  September  4,  1992,  under  charter  and  title  of  the  former.  The  merged  bank  at  date  of  merger  had  .  402,387,000 


COMPTROLLER’S  DECISION 

On  April  29,  1992,  application  was  made  to  the  Office 
of  the  Comptroller  of  the  Currency  (OCC)  for  prior 
authorization  to  merge  Sunrise  Bank  for  Savings, 
F.S.B.,  Fort  Mitchell,  Kentucky,  with  and  into  Central 
Trust,  Northern  Kentucky,  National  Association,  Fort 
Wright,  Kentucky,  under  the  title  and  charter  of  the  lat¬ 
ter.  This  application  was  based  on  an  agreement 
entered  into  between  the  proponents  on  December  20, 
1991. 

As  of  December  31,  1992,  Sunrise  Bank  for  Savings, 
F.S.B.,  a  federal  savings  bank  whose  deposits  are  in¬ 
sured  by  the  Savings  Association  Insurance  Fund,  had 
total  deposits  of  $239  million  and  operated  seven  of¬ 
fices.  On  the  same  date,  Central  Trust,  Northern  Ken¬ 
tucky,  National  Association,  whose  deposits  are 
insured  by  the  Bank  Insurance  Fund,  had  total  deposits 
of  $1 10  million  and  operated  four  offices.  Central  Trust, 
Northern  Kentucky,  National  Association  is  100  percent 
owned  and  controlled  directly  by  The  Central  Bancor- 
poration,  Inc.  and  indirectly  by  PNC  Financial  Corp, 
both  multi-bank  holding  companies. 

The  OCC  has  reviewed  the  competitive  effects  of  this 
proposal  by  using  its  standard  procedures  for  deter¬ 
mining  whether  a  merger  clearly  has  minimal  or  no  ad¬ 
verse  competitive  effects.  The  OCC  finds  that  the 
proposal  satisfies  its  criteria  for  a  merger  that  clearly 
has  no  or  minimal  adverse  competitive  effects. 


The  Bank  Merger  Act  requires  the  OCC  to  consider 
.  .  the  financial  and  managerial  resources  and  future 
prospects  of  the  existing  and  proposed  institutions, 
and  the  convenience  of  the  community  to  be  served." 
We  find  that  the  financial  and  managerial  resources  of 
Sunrise  Bank  for  Savings,  F.S.B.,  and  Central  Trust, 
Northern  Kentucky,  National  Association,  do  not  raise 
concerns  that  would  cause  the  application  to  be  disap¬ 
proved.  The  future  prospects,  individually  and  com¬ 
bined,  are  considered  favorable  and  the  resulting  bank 
is  expected  to  meet  the  convenience  and  needs  of  the 
community  to  be  served. 

In  our  review  of  the  record  of  performance  of  this  ap¬ 
plication  and  other  information  available  to  the  OCC  as 
a  result  of  its  regulatory  responsibilities,  under  the 
Community  Reinvestment  Act,  we  noted  concerns  with 
Sunrise  Bank  for  Savings,  F.S.B.’s  less  than  satisfac¬ 
tory  record  of  meeting  the  credit  needs  of  its  com¬ 
munities.  However,  we  feel  this  merger  with  Central 
Trust,  Northern  Kentucky,  National  Association,  will  en¬ 
hance  services  to  these  communities,  including  low- 
and  moderate-income  neighborhoods. 

We  have  analyzed  this  proposal  pursuant  to  the  Bank 
Merger  Act  (12  U.S.C.  1828(c))  and  find  that  it  will  not 
lessen  significantly  competition  in  any  relevant  market. 
Other  factors  considered  in  evaluating  this  proposal 
are  satisfactory.  Accordingly,  the  application  is  ap¬ 
proved  subject  to  the  conditions  noted  in  a  separate 
communication  to  Central  Trust,  Northern  Kentucky, 
National  Association. 
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July  23,  1992 

SUMMARY  OF  REPORT  BY  ATTORNEY  GENERAL 

This  is  in  response  to  your  letter  of  April  22,  1992,  re¬ 
questing  a  report  pursuant  to  Section  18(c)  of  the 
Federal  Deposit  Insurance  Act  on  the  competitive  fac¬ 
tors  involved  in  the  proposed  merger  of  Sunrise  Bank 
for  Savings,  F.S.B.,  Fort  Mitchell,  Kentucky,  with  and 


into  Central  Trust,  Northern  Kentucky,  National  Asso¬ 
ciation,  Fort  Wright,  Kentucky. 

We  have  reviewed  this  proposed  transaction  and  con¬ 
clude  that  it  would  not  have  significantly  adverse  effect 
on  competition. 


INTEGRA  NATIONAL  BANK/PITTSBURGH, 

Pittsburgh,  Pennsylvania,  and  Landmark  Savings  Association,  Pittsburgh,  Pennsylvania 


Names  of  institutions  and  type  of  transaction  Total  assets 


Integra  National  Bank/Pittsburgh,  Pittsburgh,  Pennsylvania  (705),  with .  $4,076,000,000 

and  Landmark  Savings  Association,  Pittsburgh,  Pennsylvania,  with  .  1 ,421 ,000,000 

merged  September  24,  1 992,  under  charter  and  title  of  the  former  The  merged  bank  at  date  of  merger  had .  5.497,000,000 
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Interpretations  —  July  1  to  September  30,  1992 


Interpretive  Letters 


Letter  No. 


Page 

.  55 


Laws 

12U.S.C.  24(7)  .  589,591,592, 

593,  600 

12U.S.C.  29 . 603 

12  U.S.C.  29(d)  . 596 

12  U.S.C.  36 . 594 

12  U.S.C.  84 . 586 

12  U.S.C.  84(a)(2)  . 586 

12  U.S.C.  3101  .  590,  596,  598 

Regulations 

12CFR  16  . 601 

12CFR  32.5(a) . 602 

12  CFR  32.5(b)  . 602 

12CFR  34  .  587,  588,  597 

12  CFR  84  .  602 

Subject 

Application  of  lending  limits  to  credit  secured  by  residential  mortgage  loans  offered  by 

a  federal  savings  bank  . 586 

Questions  related  to  need  for  an  updated  appraisal . 587 

Applicability  of  appraisal  regulation  to  extensions  of  credit  for  mortgage  loans  . 588 

Permissibility  of  national  banks  establishing  a  self-insurance  pool  for  workers’ 

compensation  coverage  . 589 

Applicability  of  Illinois  licensing  restrictions  to  establishment  of  a  federal  branch  of  a 

foreign  bank  in  Illinois  . 590 

Whether  brokerage  services  offered  by  a  national  bank  to  its  corporate  deposit 

customers  violates  the  Glass-Steagall  Act  . 591 

Whether  a  life  insurance  policy  acquired  by  a  national  bank  in  a  DPC  transaction  violates 

the  general  prohibition  against  national  banks  investing  in  life  insurance  . 592 

Whether  brokerage  services  offered  by  a  national  bank  to  corporate  deposit  customers  of 

other  banks  and  thrifts  violates  the  Glass-Steagall  Act . 593 

Whether  a  national  bank  can  continue  to  offer  fiduciary  services  previously  offered  by  a 

state-chartered  institution  through  an  operating  subsidiary . 594 

Permissibility  of  disposing  of  DPC  property  in  a  unique  way  . 596 

Use  of  a  "prime  rate"  as  an  index  for  consumer  adjustable  rate  mortgage  loans  . 597 

Whether  certain  rights  grandfathered  under  the  International  Banking  Act  will  be 

lost  if  a  state-chartered  branch  of  a  foreign  bank  converts  to  a  federal  branch . 598 

Applicability  of  affiliate  transaction  limitations  to  a  proposed  employee  stock 

option  plan . 599 

Permissibility  of  a  national  bank  purchasing  certain  "marketable  securities"  for  its 

own  account  . 600 

Request  for  exemption  from  disclosure  requirements  of  offering  circular  requirements 

of  12  CFR  16  . 601 

Application  of  national  bank  lending  limits  to  limited  liability  companies . 602 

Use  of  a  community  development  corporation  to  purchase  options  on  real  estate  . 603 
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Letter  No. 


Page 


No  Objection  Letters . 69 

Regulations 

12CFR  34  .  92-2,92-3,92-4, 

92-5,  92-6,  92-7, 

92-8 


Subject 

Appraisal  requirements  for  government  guaranteed  loans . 92-2 

Requirements  for  updating  appraisals,  appraisal  reviews,  and  appraisals  for  OREO  ....  92-3 

Questions  and  answers  to  appraisal  regulations  . 92-4 

Applicability  of  appraisal  regulations  to  residential  mortgage  warehousing  loans . 92-5 

Applicability  of  appraisal  regulations  to  construction  loans  . 92-6 

Applicability  of  appraisal  regulations  to  loans  renewed  prior  to  maturity . 92-7 

Applicability  of  appraisal  regulations  to  appraisal  reviews  performed  by  lending 

officers . 92-8 


Investment  Securities  Letters 


80 


Regulations 

12CFR  16.5(f) . 65 

Subject 

Request  for  exemption  from  certain  provisions  of  1 2  CFR  1 6.5(f)  relating  to  a  notice  of 
a  nonpublic  offering . 65 

Trust  Interpretations  . 81 

Regulations 

12  CFR  9.12 . 270 

12  CFR  9.18 . 268 

Subject 

Valuation  methods  for  Guaranteed  Investment  Contracts . 268 

Whether  conflicts  between  the  Truth  in  Lending  Act  and  the  Employee  Retirement  Security 
Act  would  preclude  restitution  by  a  trustee  for  violations  of  the  Truth  in  Lending  Act  ....  269 
Whether  a  trust  department  may  receive  fees  for  rendering  sub-investment  advisory 
services  to  mutual  funds  in  which  discretionary  fiduciary  accounts  are  invested  . 270 
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Interpretive  Letters 


586 — June  9,  1992 

This  is  in  response  to  your  correspondence  of  March 
17,  1992,  in  which  you  requested  that  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  review  the  applica¬ 
tion  of  the  national  bank  lending  limit  to  an  extension  of 
credit  secured  by  residential  mortgage  loans.  Your 
letter,  which  was  addressed  to  Mr.  Stephen  Steinbrink, 
Acting  Comptroller  of  the  Currency,  has  been  referred 
to  me  for  response.  As  noted  in  your  correspondence, 
section  301  of  the  Financial  Institutions  Recovery, 
Reform,  and  Enforcement  Act  of  1 989  (FIRREA)  caused 
federally  chartered  savings  banks  to  be  subject  to  the 
national  bank  lending  limit  (section  84  of  title  1 2,  United 
States  Code).  Because  section  84  limits  the  amount  of 
credit  an  institution  can  lend  to  one  borrower,  you  ask 
that  the  OCC  either  amend  or  interpret  its  lending  limit 
regulation  to  allow  savings  banks  more  flexibility  to 
engage  in  lending  activities  secured  by  mortgage 
loans.  However,  for  the  reasons  stated  below,  we  are 
unable  to  give  positive  consideration  to  your  request. 

Background 

In  your  letter,  you  note  that  section  84  and  the  OCC's 
lending  limit  regulation  contains  certain  exceptions  to 
the  general  lending  limit.  See  12  U.S.C.  84(c),  12  CFR 
32.6.  Your  concern  is  that  these  exceptions  do  not 
address  residential  mortgage  lending,  a  significant 
aspect  of  the  thrift  business.  Specifically,  you  argue  that 
the  OCC  should  create  a  lending  limit  exception  for 
lines  of  credit  secured  by  mortgage  loans.  Through  a 
Federal  Home  Loan  Bank  (FHLB)  plan  detailed  in  your 
letter,  a  savings  association  can  purchase  a  participa¬ 
tion  interest  in  a  pool  of  mortgage  loans.  However,  in 
comparison  to  a  mortgage  warehouse  line  of  credit,  you 
state  that  the  FHLB  plan  has  certain  disadvantages  for 
the  participating  institution;  specifically,  a  smaller  inter¬ 
est  spread,  greater  expenses,  and  greater  risk.  By 
making  a  loan  directly  to  the  mortgage  originator,  you 
suggest  that  an  institution  can  earn  a  higher  profit  while 
incurring  less  risk.1  Thus,  as  a  matter  of  policy,  you 
propose  that  a  loan  to  a  mortgage  warehouser  warrants 
a  higher  lending  limit. 

Alternatively,  you  propose  that  a  warehouse  line  of 
credit  should  be  subject  to  the  additional  lending  limit 


1  Your  conclusion  is  based  on  the  following  assumptions:  that  a  lender 
can  minimize  the  interest  rate  risk  on  a  mortgage  warehouse  ime  by 
either  (i)  requiring  a  collateral  value  “haircut"  on  the  underlying  loans 
securing  the  line,  or  (li)  by  requiring  that  the  underlying  loans  be 
subject  to  sale  commitments  between  the  originator  and  third-party 
secondary  market  investors. 


applicable  to  loans  secured  by  "readily  marketable 
collateral.  See  12  U.S.C.  84(a)(2).  You  suggest  that 
mortgage  loans  used  as  collateral  should  be  con¬ 
sidered  "readily  marketable"  either  (i)  due  to  the 
general  characteristics  of  such  instruments,  or  (ii)  be¬ 
cause  the  loans  can  be  easily  exchanged  for  market¬ 
able  mortgage-backed  securities. 

National  Bank  Lending  Limit 

Initially,  you  propose  that  the  OCC  should  amend  its 
lending  limit  regulation  to  provide  an  exemption  ap¬ 
plicable  to  mortgage  warehousing  transactions.  The 
national  bank  lending  limit  generally  limits  the  amount 
of  credit  a  national  bank  can  extend  to  one  borrower. 
See  12  U.S.C.  84.  Section  301  of  FIRREA,  codified  at 
section  1464(u)(1)  of  title  12,  United  States  Code, 
added  section  5(u)  to  the  Home  Owners'  Loan  Act  of 
1933  (HOLA)  to  provide  that  the  national  bank  lending 
limit  should  apply  to  savings  associations  "in  the  same 
manner  and  to  the  same  extent"  that  this  limit  applies 
to  national  banks.2  As  you  note,  section  84  provides  a 
number  of  exceptions  to  the  national  bank  lending  limit. 
Although  Congress  provided  these  statutory  excep¬ 
tions,  section  84  authorizes  the  OCC  to  issue  rules  or 
regulations  to  “define  or  further  define  terms  used  in  the 
section  and  to  establish  limits  or  requirements  other 
than  those  specified  in  this  section  for  particular 
classes  or  categories  of  loans  or  extensions  of  credit.” 
12  U.S.C.  84(d)(1).  Please  note  that  no  corresponding 
provision  in  FIRREA  authorized  the  OCC  to  directly 
regulate  thrifts.  Thus,  the  OCC  continues  to  use  its 
authority  under  section  84(d)(1)  to  interpret  the  lending 
limit  to  promote  the  safety  and  soundness  of  the  nation¬ 
al  banking  system. 

Since  the  enactment  of  section  301 ,  thrift  industry  rep¬ 
resentatives  have  encouraged  the  OCC  to  create  a  new 
lending  limit  exception  for  loans  collateralized  by  real 
estate  mortgages.  In  the  past,  in  response  to  concerns 
of  the  national  banking  industry,  the  OCC  has  adopted 
special  rules  for  certain  limited  classes  of  loans.  How¬ 
ever,  at  this  time,  it  is  unclear  that  a  rule  allowing  a 
higher  lending  limit  for  loans  collateralized  by  mort¬ 
gages  would  promote  the  safety  and  soundness  of 
national  banks.  See  Effect  of  FIRREA  on  the  Home 


2 Please  note  that  section  5(u)  of  HOLA  contains  certain  provisions 
that  apply  to  thrifts,  but  not  to  national  banks.  The  special  rules  for 
thrifts  provide  that  a  savings  association  may  make  loans  to  a  single 
borrower .  (1)  for  any  purpose,  of  up  to  $500,000  (2)  under  certain 
conditions,  for  the  development  of  domestic  residential  housing  units, 
not  to  exceed  the  lesser  of  $30  million  or  30  percent  of  the 
association's  unimpaired  capital  and  unimpaired  surplus  and  (3)  to 
facilitate  the  sale  of  real  property  acquired  in  satisfaction  of  debts 
previously  contracted,  of  up  to  50  percent  of  an  association  's  unim¬ 
paired  capital  and  unimpaired  surplus  12  USC  I464(u)(2)  There¬ 
fore,  wa  recommend  that  you  consult  with  the  Office  of  Thrift 
Supervision  for  guidance  on  the  extent  to  which  these  special  rules 
for  thrifts  would  apply  to  the  proposed  transaction 
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Building  Industry:  Hearings  before  the  Sub  comm,  on 
General  Oversight  and  Investigations  and  House  of 
Rep  Comm,  on  Banking.  Finance  and  Urban  Affairs 
(1990)  (Statement  of  Paul  Allan  Schott,  Chief  Counsel, 
OCC). 

Mortgage  Loans  as  "Readily  Marketable  Collateral” 

Secondly,  you  suggest  that,  for  purposes  of  the  addi¬ 
tional  lending  limit  provided  by  section  84(a)(2),  the 
term  “readily  marketable  collateral”  should  include 
home  mortgages  used  as  security.  However,  for  the 
reasons  that  follow,  we  do  not  believe  that  this  inter¬ 
pretation  is  warranted  by  either  the  statutory  language 
of  section  84  or  by  the  current  OCC  definition  of  "readily 
marketable  collateral."  See  12  CFR  32.4.  Generally, 
section  84  limits  the  total  "loans  and  extensions  of 
credit”  that  a  national  bank  may  extend  to  one  person 
to  15  percent  of  the  bank's  unimpaired  capital  and 
unimpaired  surplus.  12  U.S.C.  84(a)(1).  For  purposes 
of  loans  secured  by  "readily  marketable  collateral," 
section  84(a)(2)  increases  the  amount  of  credit  a  na¬ 
tional  bank  may  extend  to  one  borrower  by  an  addition¬ 
al  10  percent  of  capital  and  surplus.  12  U.S.C.  84(a)(2). 

This  additional  statutory  lending  limit  applies  to  loans 
secured  by  “readily  marketable  collateral”  that  has  “a 
market  value,  as  determined  by  reliable  and  con¬ 
tinuously  available  price  quotations.”  Id.  Pursuant  to 
this  language,  the  OCC  lending  limit  regulation  current¬ 
ly  defines  the  term  “readily  marketable  collateral"  to 
include  only  financial  instruments  and  bullion  that:  [Are] 
salable  under  ordinary  circumstances  with  reasonable 
promptness  at  a  fair  market  value  determined  by  quota¬ 
tions  based  on  actual  transactions  on  an  auction  or  a 
similarly  available  daily  bid  and  ask  price  market. 
Financial  instruments  include  stocks,  notes,  bonds, 
and  debentures  traded  on  a  national  securities  ex¬ 
change,  OTC  margin  stocks  (as  defined  in  Regulation 
U  of  the  Federal  Reserve  Board),  commercial  paper, 
negotiable  certificates  of  deposit,  bankers'  acceptan¬ 
ces,  and  shares  in  money  market  and  mutual  funds  of 
the  type  which  issue  shares  in  which  banks  may  perfect 
a  security  interest. 

12  CFR  32.4(c).  You  suggest  that  this  OCC  definition 
could  be  interpreted  to  include  mortgage  loans  secur¬ 
ing  a  line  of  credit.  However,  although  such  loans  are 
bought  and  sold,  the  OCC  recognizes  that  there  is  no 
regular  market  for  these  loans  to  provide  a  market  price 
set  by  “reliable  and  continuously  available  price  quota¬ 
tions"  as  required  by  statute.  See  12  U.S.C.  84(a)(2); 
OCC  Staff  Interpretive  Letter  from  Peter  Liebesman, 
November  20,  1986  (unpublished)  Furthermore,  unlike 
the  financial  instruments  listed  in  the  regulation, 
mortgage  loans  are  not  fungible,  easily  traded,  or  easily 
liquidated  See  Liebesman  letter,  supra 


You  also  propose  that  mortgage  loans  securing  a  line 
of  credit  should  be  considered  "readily  marketable 
collateral"  because  these  loans  can  be  converted  into 
mortgage-backed  securities.  We  do  not  agree  with  this 
interpretation.  The  essence  of  "readily  marketable  col¬ 
lateral”  is  that  it  can  be  easily  valued  and  immediately 
converted  to  cash.  This  convertibility  can  reduce  the 
risk  associated  with  a  loan  secured  by  such  collateral. 
In  contrast,  a  lender  who  has  foreclosed  on  a 
warehouse  line  of  credit2 3  or  a  warehouser  seeking  to 
securitize  mortgage  loans  must  incur  additional  costs 
to  convert  the  loans  into  securities,  to  value  the  resulting 
securities,  and  to  convert  the  securities  into  cash.  In 
addition,  a  certain  amount  of  time  is  required  to  ac¬ 
complish  each  of  these  steps,  during  which  the  value 
of  the  collateral  can  fluctuate.  As  a  result,  securing  an 
extension  of  credit  with  mortgage  loans  that  can  be 
securitized  does  not  decrease  risk  in  the  same  way  that 
securing  the  loan  with  easily  convertible  collateral  can. 
Thus,  the  fact  that  loans  used  as  collateral  can  even¬ 
tually  be  exchanged  for  securities  does  not  render  them 
“readily  marketable"  for  purposes  of  the  additional 
lending  limit. 

Conclusion 

To  conclude,  a  lender  who  extends  a  mortgage  ware¬ 
house  line  of  credit  risks  the  potential  default  of  that 
mortgage  warehouser.  Thus,  this  type  of  loan  is  similar 
in  character  to  a  secured  commercial  loan.  According¬ 
ly,  an  extension  of  credit  to  a  mortgage  warehouser,  fully 
secured  by  mortgage  loans,  is  a  loan  to  one  borrower 
that  should  be  subject  to  the  15  percent  lending  limit 
established  in  section  84(a)(1).  Therefore,  the  OCC  has 
no  present  intention  of  adopting  the  types  of  changes 
that  you  suggest  in  your  inquiry. 

Peter  Liebesman 

Assistant  Director 

Legal  Advisory  Services  Division 


587— June  11,  1992 

This  is  in  response  to  your  letter  concerning  the  ap¬ 
praisal  regulation  issued  by  the  Office  of  the  Comp¬ 
troller  of  the  Currency  (OCC).  In  your  letter  you  ask 
whether  there  is  a  suggested  time  frame  after  which  the 


2 

To  take  possession  of  the  loans  (an  additional  transaction  cost),  the 
lender  must  foreclose  on  the  mortgage  line  of  credit  The  mortgage 
warehouser  would  normally  rely  upon  payments  from  the  underlying 
borrowers  to  repay  the  line  of  credit  Thus,  the  fact  that  a  warehouser 
has  defaulted  suggests  a  problem  with  the  underlying  loans,  which 
in  turn,  weakens  the  underlying  premise  that  these  loans  could  easily 
be  converted  into  securities 


validity  of  an  appraisal  becomes  questionable  and 
needs  to  be  examined. 

To  illustrate  your  question,  you  describe  a  transaction 
in  which  ***  ***  (the  lender)  ordered  an  appraisal  in 
connection  with  a  federally  related  transaction.  The 
appraisal  was  ordered  in  late  spring  1 991  and  found  to 
be  acceptable  by  the  lender.  However,  settlement  on 
the  property  was  subsequently  canceled  for  reasons 
unrelated  to  the  appraisal.  Nine  months  later,  the  deal 
was  resurrected  and  a  question  arose  concerning  the 
acceptability  of  the  appraisal  prepared  for  the  original 
settlement  date. 

In  addition  to  the  passage  of  time,  many  circumstances 
related  to  the  property  and  the  marketplace  will  affect 
the  useful  life  of  an  appraisal.  Consequently,  the  OCC 
appraisal  regulation  does  not  establish  a  uniform  useful 
life  for  appraisals.  Nor  has  the  OCC  adopted  any 
guidelines  establishing  time  frames  during  which  an 
appraisal  is  presumed  to  be  valid.  Instead,  the  OCC 
allows  the  institution  to  determine  whether  an  appraisal 
is  still  valid.  This  is  because  the  institution  is  in  the  best 
position  to  determine  if  there  has  been  any  change 
which  materially  affects  the  validity  of  the  original  es¬ 
timate  of  value  for  the  real  estate  collateral. 

One  way  that  a  regulated  institution  may  document  the 
validity  of  a  prior  appraisal  is  to  have  the  original 
appraiser  review  the  previously  submitted  report, 
reexamine  the  relevant  market  conditions  and  col¬ 
lateral,  and  issue  an  opinion  on  the  validity  of  the 
original  report.  Similarly,  an  updated  appraisal  may  be 
used  to  confirm  that  a  prior  appraisal  remains  valid.  In 
addition,  regulated  institutions  may  develop  informa¬ 
tion  internally  to  demonstrate  that  an  appraisal  remains 
valid.  In  all  cases,  though,  the  regulated  institution  must 
document  the  basis  for  its  findings  in  the  loan  file. 

I  trust  that  this  helps  to  answer  your  questions  regarding 
the  useful  life  of  appraisals. 

Horace  G.  Sneed 
Senior  Attorney 

Legal  Advisory  Services  Division 

★  ★  ★ 


588— June  11,  1992 

This  is  in  response  to  your  letter  regarding  the  appraisal 
regulation  issued  by  the  Office  of  the  Comptroller  of  the 
Currency  (OCC). 

You  state  that  ***  ***  (the  bank)  is  a  small  community 
bank  which  typically  makes  short-term  loans  to  a  small 


and  long-time  customer  base  At  maturity,  the  note  and 
mortgage  are  modified  to  extend  the  maturity  date  The 
short-term  loans  allow  the  bank  to  monitor  its  borrowers 
more  closely  and  gives  the  bank  the  ability  to  adjust 
interest  rates  at  maturity.  In  your  letter  you  ask  how  the 
appraisal  regulation  would  be  applied  to  extensions  of 
these  loans  in  the  three  circumstances  described 
below. 

Question:  In  1 986,  the  bank  makes  a  three  year  balloon 
loan  with  a  20  year  amortization.  The  appraisal  ob¬ 
tained  in  connection  with  the  loan  in  1986  conformed 
to  the  bank's  appraisal  standards  at  that  time.  Assum¬ 
ing  the  transaction  met  all  the  requirements  of  12  CFR 
34.43(a)(4),  is  the  bank  required  to  obtain  a  new  ap¬ 
praisal  when  this  loan  is  extended  at  maturity? 

Answer:  In  general,  the  OCC  appraisal  regulation  re¬ 
quires  national  banks  to  obtain  appraisals  by  a  certified 
or  licensed  appraiser  in  connection  with  all  real  estate- 
related  financial  transactions.  However,  the  regulation 
includes  certain  exceptions  to  this  general  rule.  One 
exception  provides  that  a  national  bank  need  not  obtain 
a  new  appraisal  for  a  real  estate-related  financial  trans¬ 
action  in  which: 

There  is  a  subsequent  transaction  resulting  from 
a  maturing  extension  of  credit,  provided  that: 

(i)  The  borrower  has  performed  satisfactorily 
according  to  the  original  terms: 

(ii)  No  new  monies  have  been  advanced  other 
than  as  previously  agreed; 

(iii)  The  credit  standing  of  the  borrower  has  not 
deteriorated:  and, 

(iv)  There  has  been  no  obvious  and  material 
deterioration  in  market  conditions  or  physical 
aspects  of  the  property  which  would  threaten  the 
institution’s  collateral  protection. 

12  CFR  34.43(a)(4). 

The  three-year  term  loan  you  describe  fits  within  this 
exception  and  the  bank  is  not  required  to  obtain  a  new 
appraisal  when  it  extends  or  renews  the  loan.  However, 
as  a  matter  of  safe  and  sound  banking  practice,  the 
bank  must  still  perform  or  obtain  an  evaluation  of  the 
real  estate  which  serves  as  collateral  for  the  loan. 

The  evaluation  need  not  meet  all  of  the  specific  require¬ 
ments  of  an  appraisal.  If  prepared  for  a  transaction  that 
requires  less  detailed  analysis  of  the  value  of  the  real 
estate  collateral,  the  evaluation  may  be  based  on  infor¬ 
mation  such  as  current  tax  assessed  value  or  com¬ 
parable  property  sales  information.  The  evaluation 
should  be  in  writing  and  signed  by  the  preparer  It 
should  explain  the  basis  for  the  estimate  of  the  prop¬ 
erty's  value. 
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Question:  The  same  question  as  above,  except  that  the 
loan  was  made  January  1,  1990,  and  extended  at 
maturity  in  1992.  The  original  appraisal  conformed  to 
Banking  Circular  225  and  at  the  time  the  loan  was 
extended  or  renewed,  the  transaction  met  all  of  the 
requirements  of  12  CFR  34.43(a)(4).  Is  the  bank  required 
to  obtain  a  new  appraisal  that  conforms  with  the  appraisal 
regulation  when  the  loan  is  extended  or  renewed? 

Answer:  The  answer  to  this  question  is  the  same  as  the 
answer  provided  above.  The  term  loan  fits  within  the 
exception  for  renewals  of  a  maturing  extension  of 
credit.  Assuming  that  the  transaction  meets  the  require¬ 
ments  of  12  CFR  34.43(a)(4),  a  new  appraisal  that 
complies  with  the  appraisal  regulation  is  not  required. 
This  is  true  even  though  the  original  appraisal  was 
prepared  in  accordance  with  Banking  Circular  225  and 
does  not  meet  the  stricter  standards  of  the  appraisal 
regulation.  However,  as  explained  above,  the  bank 
must  still  obtain  an  appropriate  evaluation  of  the  real 
estate  collateral. 

Question:  How  can  the  bank  best  document  that  there 
has  been  no  obvious  and  material  deterioration  in 
market  conditions? 

Answer:  There  is  no  single  way  to  document  market 
conditions  for  all  situations.  However,  information 
developed  in  the  course  of  preparing  the  evaluation 
necessary  when  an  appraisal  is  not  required  under  the 
appraisal  rule  should  prove  helpful  in  showing  that 
there  has  been  no  obvious  and  material  deterioration  in 
market  conditions. 

For  one-  to  four-family  residential  properties,  the 
analysis  of  comparable  sales  data  which  may  be  used 
to  develop  an  evaluation  may  be  sufficient  to  show  that 
there  has  been  no  obvious  and  material  deterioration  in 
market  conditions.  Commercial  loans,  however,  usually 
require  a  more  detailed  analysis  of  the  market  for  type 
of  property  which  serves  as  security  for  the  loan.  For 
some  commercial  loans,  this  may  require  an  examina¬ 
tion  of  absorption  rates,  rents,  and  concessions  offered 
to  attract  tenants.  It  is  up  to  the  bank  to  determine,  as 
a  matter  of  prudent  banking  practice,  what  information 
it  needs  to  satisfy  itself  that  the  loan  remains  adequately 
collateralized. 

I  trust  that  these  comments  help  answer  your  questions 
regarding  the  application  of  the  OCC  appraisal  regula¬ 
tion  The  OCC  and  the  other  financial  institutions 
regulatory  agencies  intend  to  provide  more  com¬ 
prehensive  guidance  on  several  issues  related  to  the 
Financial  Institutions  Reform,  Recovery,  and  Enforce¬ 


ment  Act  of  1 989.  Those  guidelines  are  under  develop¬ 
ment  and  will  be  made  available  as  soon  as  they  are 
completed. 

Horace  G.  Sneed 
Senior  Attorney 

Legal  Advisory  Services  Division 

★  *  * 


589— June  16,  1992 

This  letter  responds  to  your  request  that  the  Office  of 
the  Comptroller  of  the  Currency  (OCC)  reconsider  its 
legal  opinion,  dated  February  14,  1991,  in  which  the 
OCC  determined  that  national  banks  could  not  legally 
participate  in  a  workers’  compensation  self-insurance 
pool.  During  your  visit  and  in  your  letter,  you  explained 
that  the  workers’  compensation  insurance  situation  in 
Mississippi  is  worsening — several  insurance  com¬ 
panies,  including  the  largest  single  carrier,  are 
withdrawing  from  the  voluntary  market  and  will  cease 
writing  policies  in  the  state;  banks’  workers'  compensa¬ 
tion  policies  are  being  terminated;  and  rates  are 
skyrocketing.  Mississippi  banks,  including  national 
banks,  seek  help  in  resolving  the  crisis. 

The  Mississippi  Bankers  Association  proposed  forming 
a  self-insurance  pool  pursuant  to  Mississippi  law  to 
allow  the  banks  to  provide  themselves  with  obtainable 
and  affordable  workers’  compensation  coverage.  In 
February  of  1991,  however,  both  the  OCC  and  the 
Federal  Deposit  Insurance  Corporation  (FDIC)  found 
such  a  solution  impermissible  for  national  banks  and 
nonmember  insured  state  banks,  respectively.  See  let¬ 
ter  from  Eugene  A.  Marsico,  Jr.,  Acting  Assistant  Direc¬ 
tor,  Legal  Advisory  Services  Division  (LASD),  to  L.  H. 
Wilson,  General  Counsel  (Feb.  14,  1991)  (Marsico  let¬ 
ter)  (national  banks  may  not  assume  unlimited  joint  and 
several  liability  of  obligations  of  the  pool);  letter  from 
Roger  A.  Hood,  Assistant  General  Counsel,  to  L.  H. 
Wilson,  General  Counsel  (Feb.  27,  1991)  (plan  violates 
1 2  CFR  332  in  that  each  state  nonmember  insured  bank 
is  guaranteeing  or  becoming  a  surety  for  the  obligations 
of  others).  This  year,  your  association  proposed  essen¬ 
tially  the  same  self-insurance  pool  plan.  To  address  the 
OCC’s  concern  about  national  banks  entering  into  in¬ 
demnity  agreements,  required  by  section  2B(4)  of 
General  Rule  7  of  the  Workers’  Compensation  Commis¬ 
sion,  which  jointly  and  severally  bind  the  members  of 
the  group  to  meet  the  workers’  compensation  obliga¬ 
tions  of  each  member,  you  also  proposed  that  the  pool 
would  purchase  a  specific  excess  workers'  compensa¬ 
tion  policy  and  aggregate  excess  workers'  compensa- 


tion  coverage  to  help  to  limit  the  liability  of  individual 
banks  1 

I  understand  that  the  FDIC  has  decided  not  to  reconsider 
your  amended  proposal.  Without  the  nonmember  insured 
state  banks'  participation,  a  self-insurance  pool  probably 
would  be  impractical  for  national  banks.  Also,  the  issue  of 
joint  and  several  liability  remains.  Whereas  your  amended 
proposal  tends  to  reduce  the  dollar  amount  of  liability  to 
which  participating  national  banks  could  be  subjected, 
participating  national  banks  would  remain  jointly  and 
severally  liable  for  any  amounts  above  the  upper  limit  of 
the  aggregate  excess  workers'  compensation  coverage. 
While  the  possibility  of  claims  above  this  limit  is  perhaps 
remote,  the  possibility  remains. 

Although  this  letter  does  not  approve  the  proposal  you 
submitted  regarding  forming  a  workers'  compensation 
self-insurance  pool,  there  may  be  other  ways  of  dealing 
with  the  workers'  compensation  insurance  crisis.  For 
example,  the  Mississippi  Bankers  Association,  either 
alone  or  in  conjunction  with  other  state  bankers  as¬ 
sociations,  might  look  into  the  possibility  of  forming  a 
captive  mutual  insurance  company  to  provide  workers’ 
compensation  insurance  coverage.  You  indicated  that 
you  were  familiar  with  the  OCC  precedent  letters  on 
point.  See  letter  from  Richard  V.  Fitzgerald,  Chief  Coun¬ 
sel,  to  John  J.  Gill,  General  Counsel,  American  Bankers 
Association  (Oct.  22,  1986);  letter  from  Larry  A.  Mal- 
linger,  Senior  Attorney,  LASD,  to  James  R.  Cameron, 
Baker  &  McKenzie  (March  13,  1987). 

The  American  Bankers  Association  formed  a  mutual 
insurance  company  that  provides  director  and  officer 
liability,  blanket  bond,  excess,  and  special  risk  in¬ 
surance  to  the  banking  industry.  The  board  of  directors 
recently  considered  offering  workers’  compensation 
insurance  to  banks  also,  but  declined  to  do  so. 
Telephone  interview  with  John  J.  Gill,  General  Counsel, 
American  Bankers  Association  (June  1 5,  1 992).  Mr.  Gill 
indicated  that  he  would  be  most  happy  to  discuss  the 
workers'  compensation  dilemma  with  you.  He  may  be 
able  to  provide  you  with  other  workable  ideas.  You  may 
reach  him  at  (202)  663-5026  or  at  1120  Connecticut 
Avenue,  NW,  Washington,  DC  20036. 

The  OCC  will  be  happy  to  consider  an  alternative 
proposal  if  you  submit  one  in  the  future. 

William  B.  Glidden 

Assistant  Director 

Legal  Advisory  Services  Division 

tr  *  ★ 


1  /  note  that  specific  and/or  aggregate  excess  insurance  is  required 
by  section  2B(3)  of  General  Rule  7  of  the  Workers'  Compensation 
Commission  Your  revised  proposal  however,  delineated  amounts  of 
such  coverage 


590— June  18,  1992 

This  is  in  response  to  your  correspondence  dated 
February  6,  1992,  in  which  you  requested  an  opinion 
regarding  the  application  of  certain  Illinois  licensing 
restrictions  to  the  establishment  of  a  federal  branch  of 
a  foreign  bank  in  Illinois.  Illinois  law  authorizes  the 
establishment  of  a  branch  of  a  foreign  bank  only  if  the 
country  under  which  the  bank  is  incorporated  grants 
reciprocity  to  Illinois  banks  and  national  banks  In  ad¬ 
dition,  a  foreign  bank  may  establish  only  one  Illinois- 
chartered  branch,  which  must  be  located  in  the  central 
business  district  of  Chicago.  In  light  of  the  fact  that  the 
federal  courts  have  held  the  Illinois  reciprocity  require¬ 
ment  inapplicable  to  the  chartering  of  federal  branches, 
you  ask  whether  the  numerical  and  geographical  limita¬ 
tions  similarly  would  not  apply.  For  the  reasons  stated 
below,  I  believe  that  these  Illinois  chartering  restrictions 
do  not  limit  the  authority  of  the  Comptroller  of  the 
Currency  (OCC)  to  license  federal  branches  of  foreign 
banks  in  Illinois. 

The  Illinois  Foreign  Banking  Office  Act 

The  Illinois  Foreign  Banking  Office  Act  (IFBOA) 
authorizes  the  establishment  of  branches  by  foreign 
banks  in  Illinois,  subject  to  several  limitations  See, 
generally,  III.  Rev.  Stat.  ch  17,  2701-2726.  Under  Illinois 
law,  a  “foreign  banking  corporation" 1  may  establish  and 
maintain  a  state-chartered  branch  only  if  the  foreign 
country's  laws  under  which  the  foreign  bank  is  or¬ 
ganized  allow  Illinois  banks  and  national  banks  to 
operate  branches  or  fully  owned  subsidiaries  in  that 
country.  III.  Rev.  Stat.  ch  17,  2710.  The  foreign  bank 
may  establish  and  maintain  only  one  office,  which  must 
be  located  within  the  central  business  district  of 
Chicago.2  III.  Rev.  Stat.  ch.  17,  2710.  Beyond  these 
restrictions,  a  foreign  bank  has  the  same  rights  and 
privileges  in  Illinois  as  an  Illinois-chartered  bank,  and 
is  subject  to  the  same  restrictions,  duties,  and  liabilities 
III.  Rev.  Stat.  ch  17,  2710. 


'A  "foreign  banking  corporation "  is  defined  as  a  bank  organized  and 
operating  under  the  laws  of  a  foreign  country  and  not  directly  or 
indirectly  owned  or  controlled  by  United  States  citizens  or  by  a 
corporation  organized  under  the  laws  of  the  United  States  III  Rev 
Stat.  ch  17,  2707. 

2  The  "central  business  district  of  Chicago  is  defined  by  statute  as 
"that  part  of  Chicago  bounded  by  a  line  beginning  with  Lake  Shore 
Drive  on  the  east,  thence  south  to  Balbo  Drive  thence  west  to 
Michigan  Avenue,  thence  north  or  Harrison  Street  thence  west  to 
Clinton  Street,  thence  north  to  Lake  Street  thence  east  to  Wacker 
Drive ,  and  thence  on  Wacker  Drive  north  and  east  to  Orleans  Street 
thence  north  to  Chicago  Avenue  and  thence  east  to  Lake  Shore 
Drive  "III  Rev.  Stat  ch  17,  2706  The  branch  maybe  located  outside 
the  central  business  district  of  Chicago  it  the  office  is  located  n  a 
building  within  the  corporate  boundaries  of  the  City  of  Chicago 
designated  as  a  World  Trade  Center  by  the  World  Trade  Centers 
Association  and  the  Illinois  Export  Council  Id  at  2713 
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The  International  Banking  Act 

The  International  Banking  Act  of  1978  (IBA)  authorizes 
and  governs  the  establishment  of  federally  chartered 
branches  of  foreign  banks.  See,  generally,  12  U.S.C. 
3101-3108.  According  to  these  provisions,  the  OCC 
may  license  one  or  more  federal  branches  or  agencies 
of  a  foreign  bank  in  any  state* * 3  where:  (i)  the  bank  is  not 
operating  a  branch  or  agency  pursuant  to  state  law; 
and  (ii)  the  establishment  of  such  a  branch  or  agency 
is  not  prohibited  by  the  state  law.  12  U.S.C.  3102(a). 
Furthermore,  the  OCC  may  license  a  limited  federal 
branch4  or  agency  of  a  foreign  bank  outside  of  that 
foreign  bank's  “home  state"  if  the  state  in  which  the 
branch  or  agency  is  to  be  operated  expressly  permits 
such  operation.  12  U.S.C.  3103(a)(1),  (3). 

The  OCC  takes  the  position  that  the  conditions  incor¬ 
porated  in  sections  3102(a)  and  3103(a),  that  a  state 
must  not  prohibit  branches  of  foreign  banks,  and  that  a 
state  must  expressly  permit  interstate  branches  of 
foreign  banks,  do  not  subject  federal  branches  to 
licensing  restrictions  imposed  by  the  state  of  Illinois  on 
its  state-chartered  branches  of  foreign  banks.  Both 
federal  and  Illinois  courts  have  upheld  this  OCC  posi¬ 
tion.  See  Conference  of  State  Bank  Supervisors  v.  Con¬ 
over,  715  F.2d  604,  617  (D.C.  Cir.  1983),  cert,  denied, 
466  U.S.  927  (1984);  National  Commercial  Banking 
Corporation  of  Australia  v.  Harris,  125  III. 2d  478,  532 
N.E.2d  812(1988). 

Holding  the  Illinois  reciprocity  requirement  inapplicable  to 
the  chartering  of  initial  and  interstate  federal  branches, 
Conover  established  that  so  long  as  a  state  permits 
foreign  banks  to  establish  state-chartered  branches,  the 
OCC  may  charter  federal  branches  regardless  of  state 
licensing  restrictions.  715  F.2d  at  617,  623.  Subsequent 
to  this  decision,  the  state  of  Illinois  established  a  $50,000 
fee  to  be  paid  by  branches  of  federally  licensed  foreign 
banks  whose  home  country  did  not  provide  reciprocity  to 
Illinois  or  nationally  chartered  banks.  See  III.  Rev.  Stat. 
ch.17,  2710  (1985).  In  Harris,  the  Illinois  Supreme  Court 
struck  down  the  fee  as  violative  of  the  supremacy  clause, 
upholding  the  OCC  position  that  the  state  of  Illinois  could 
not  regulate  the  licensing  of  a  limited  federal  branch  1 25 
III. 2d  at  432  N.E.2d  at  820;  see  OCC  Interpretive  Letter 
No.  280,  [1983-1984  Transfer  Binder]  Fed.  Banking  L 
Rep.  (CCH)  85,4444  (Dec.  1,  1983). 


‘A  foreign  bank  must  choose  a  " home  state"  in  which  it  can  freely 
engage  m  deposit-taking  activities  12  U.S.C.  3103(a),  ( c );  12  CFR 
211  22  Usually  a  foreign  bank  designates  the  state  in  which  it 
establishes  its  initial  branch  as  its  "home  state  "  See  12  CFR 

2 1 1  22(b)  Branching  outside  of  a  bank's  "home  state"  is  controlled 

by  12  USC  3103(a)  described  infra 

4  These  brariches  are  subject  to  the  same  deposit-taking  restrictions 
is  F rlge  Act  corporations  See  12  U  S  C  615 


Illinois  Restrictions  That  Do  Not  Apply  to  Federal 
Branches 

If  applied  to  federal  branches,  the  geographical  and 
numerical  restrictions  that  limit  Illinois-chartered 
branches  of  foreign  banks  would  conflict  with  the  clear 
language  of  the  IBA  and  the  legislative  purposes  be¬ 
hind  the  statute.  Thus,  these  restrictions  imposed  by  the 
state  of  Illinois  on  its  state-chartered  branches  of 
foreign  banks  are  conditions  to  the  receipt  of  a  state 
charter  and  do  not  limit  OCC  authority  to  charter  federal 
branches. 

The  Illinois  chartering  restrictions  do  not  restrict  the 
OCC's  authority  to  charter  an  initial  or  additional  branch 
of  a  foreign  bank  under  section  3102(a).  As  interpreted 
in  Conover,  this  section  provides  that  a  foreign  bank 
may  establish  “one  or  more"  branches  “in  any  state" 
whose  law  does  not  prohibit  foreign  banks  from  estab¬ 
lishing  state-chartered  branches.  715  F.2d  at  617;  see 
12  U.S.C.  3102(a).  Illinois  law  clearly  allows  such  state- 
chartered  branches.  III.  Rev.  Stat.  ch.  17,  2710.  Thus, 
the  conclusion  reached  in  Conover  that  “[njational 
treatment  would  preclude  any  state  regulation  of  a 
federally  chartered  foreign  bank’s  initial  home  state 
office,”  dictates  that  the  OCC  may  charter  an  initial  or 
additional  branch  of  a  foreign  bank  in  the  state  of 
Illinois,  regardless  of  state  chartering  restrictions 
regarding  location  and  number  of  branches.  See  715 
F.2d  at  617. 

The  Illinois  chartering  restrictions  do  not  limit  the  OCC’s 
power  to  license  in  Illinois  a  limited  federal  branch  of  a 
foreign  bank  whose  home  state  is  not  Illinois.  Rather, 
conditions  stated  in  the  IBA  control  the  licensing  of 
these  limited  federal  branches.  See  12  U.S.C.  3103. 
Although  section  3103(a)  requires  express  state  per¬ 
mission  for  foreign  bank  branches,  Conover  held 
specifically  that  this  condition  does  not  subject  inter¬ 
state  federal  branches  to  any  limitations  on  bank  opera¬ 
tions  imposed  by  the  receiving  state  on  state-chartered 

branches.  715  F.2d  at  61 7;  See  Harris,  125  III. 2d  at _ , 

532  N.E.2d  at  818-821.  Accordingly,  so  long  as  the 
state  of  Illinois  charters  branches  of  foreign  banks,  the 
OCC  can  license  in  Illinois  a  limited  federal  branch  of  a 
foreign  bank  whose  home  state  is  not  Illinois.  See 
Conover,  715  F.2d  at  623.  The  state  of  Illinois  charters 
branches  of  foreign  banks.  See  III.  Rev.  Stat.  ch.  17, 
2710.  Thus,  the  OCC  may  charter  a  limited  federal 
branch  of  a  foreign  bank  in  Illinois,  when  that  foreign 
bank  has  a  home  state  other  than  Illinois,  subject  only 
to  federal  licensing  requirements. 

Furthermore,  federal  branches  are  not  subject  to  the 
IFBOA  geographical  and  numerical  restrictions  on 
Illinois-chartered  branches  of  foreign  banks  because 
these  limitations  conflict  with,  and  are  thus  preempted 


by,  the  federal  scheme  established  in  section  3102(h). 
See  Fidelity ,  458  U.S.  at  153.  Federal  law  purposely 
gives  foreign  banks  intra-state  branching  ability  identi¬ 
cal  to  that  of  their  national  bank  counterparts.5  12 
U.S.C.  3102(h).  The  McFadden  Act,  in  turn,  gives  na¬ 
tional  banks  branching  ability  identical  to  that  of  state- 
chartered  domestic  banks  in  the  state  where  the 
national  bank  is  located.  12  U.S.C.  36(c).  Thus,  a 
foreign  bank  may  establish  branches  in  Illinois  subject 
to  the  numerical  and  geographical  branching  restric¬ 
tions  applicable  to  Illinois-chartered  domestic  banks. 
An  Illinois-chartered  domestic  bank  may  establish  up 
to  10  branches  in  its  home  county,  and  up  to  five 
branches  in  each  contiguous  county,  III.  Rev.  Stat.  ch. 
17,  311.  Therefore,  the  OCC  may  charter  additional 
branches  of  a  foreign  bank  subject  to  these  restrictions. 
The  foregoing  analysis  of  the  IBA  licensing  provisions 
is  consistent  with  the  congressional  intent  behind  the 
legislation.  Congress  provided  the  following  reasons  for 
enacting  the  IBA:  to  give  foreign  banks  the  choice 
between  a  federal  or  state  charter 6 7  to  provide  parity  for 
federal  branches  and  national  banks  within  states/  and 
to  provide  national  treatment  for  federal  branches  by 
allowing  states  to  decide  only  the  fundamental  question 
of  whether  any  foreign  banks  may  establish  branches 
within  their  borders.8  Application  of  the  Illinois  licensing 
restrictions  to  the  licensing  of  federal  branches  would 
be  inconsistent  with  these  purposes.  Thus,  the  Illinois 
restrictions  are  preempted  by  federal  law.9  See  Fidelity 
Federal  Savings  &  Loan  Association  v.  de  la  Cuesta  458 
U.S.  141,  153  (1982).  See  also  Conover,  715  F.2d  at 
617,  623;  Harris,  125  III. 2d  at _  532  N.E.2d  at  820. 

Conclusion 

Although  the  state  of  Illinois  may  have  valid  concerns 
for  its  depositors  and  the  safety  and  soundness  of 
federal  branches  within  its  borders,  such  offices  are 
subject  to  comprehensive  regulation  by  the  federal 
regulatory  agencies.  To  impose  additional  state  licens¬ 
ing  requirements  on  such  branches  would  violate  the 
supremacy  clause  and  frustrate  concrete  congres¬ 
sional  objectives  incorporated  into  the  IBA.  Thus, 
review  of  relevant  case  law  and  the  legislative  history 
of  the  IBA  dictates  that,  like  the  reciprocity  requirement 


5 Please  note  that  this  scheme  applies  equally  to  (i)  a  foreign  bank's 
establishment  of  a  system  of  federal  branches  within  its  home  state 
and  to  (li)  a  foreign  bank 's  establishment  of  a  system  of  limited  federal 
branches  within  a  state  other  than  its  home  state 

6See  S.Rep.  No.  1073,  95th  Cong.,  2d  Sess  2  (1978),  reprinted  in 
U.S.  Cong  &  Admin  News  1421,  1426,  1432. 

7  Id.  at  1422. 

81  d.  at  1432. 

9  This  interpretation  has  been  reviewed  in  light  of  the  requirements  of 
Executive  Order  12,612,  52  Fed  Reg  4  1 ,685(1987)  Due  to  the  clear 
intentions  of  Congress  to  establish  national  treatment  for  foreign 
branches,  preemption  of  the  state  licensing  requirements  is  ap¬ 
propriate. 


reviewed  in  Conover  and  Harris,  the  geographical  and 
numerical  restrictions  placed  by  the  state  of  Illinois  on 
its  chartering  process  for  branches  of  foreign  banks  do 
not  limit  the  OCC  authority,  as  granted  by  the  IBA,  to 
authorize  initial  or  additional  branches  of  foreign  banks 
in  Illinois. 

Peter  Liebesman 

Assistant  Director 

Legal  Advisory  Services  Division 

Hr  Hr  Hr 


591— June  18,  1992 

This  letter  responds  to  your  request  for  an  opinion  from 
the  Office  of  the  Comptroller  of  the  Currency  (OCC)  that 
the  service  proposed  to  be  offered  by  ***  ***  (bank)  is 
permissible  under  the  Glass-Steagall  Act.  I  agree  that 
the  proposed  activity  is  permissible. 

The  Proposed  Activity 

The  bank  proposes  to  make  available  to  its  corporate 
deposit  customers  the  brokerage  service  of  an  unaf¬ 
filiated  licensed  securities  broker-dealer  (the  BD).  The 
brokerage  service  involves  a  cash  management  sys¬ 
tem  through  which  corporate  deposits  will  be  swept 
daily  into  accounts  held  by  the  BD.  The  BD  will  use  the 
funds  to  purchase  shares  of  mutual  funds,  as  selected 
by  the  corporate  customers,  or  to  pay  various  corporate 
creditors  by  wire  transfer  or  check,  upon  the  instruc¬ 
tions  of  the  corporate  customers.  The  BD  will  charge 
corporate  customers  two  fees  for  this  brokerage  ser¬ 
vice:  a  monthly  management  fee  based  on  a  percent¬ 
age  of  the  gross  interest  earned  on  the  money  market 
mutual  funds  and  a  monthly  service  fee  for  reimburse¬ 
ment  of  certain  costs  of  performing  its  services. 

The  bank  anticipates  that  corporate  customers  will  ap¬ 
preciate  the  convenience  of  BD’s  brokerage  service,  and 
hopes  that  providing  this  service  will  attract  additional 
corporate  deposit  accounts.  To  promote  this  service  to 
existing  and  potential  corporate  deposit  customers,  the 
bank  will  develop  advertising  materials,  subject  to  the 
approval  of  the  BD.  Such  materials  will  disclose  that  the 
brokerage  service  accounts  do  not  constitute  obligations 
of  the  bank  and  are  not  insured  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC).  Also,  the  materials  will 
disclose  that  the  bank  does  not  endorse  or  recommend 
any  of  the  BD's  funds  and  that  interested  customers 
should  obtain  fund  prospectuses  from  the  BD. 

One  or  two  bank  employees  will  provide  corporate 
customers  with  advertising  materials  and  will  aid  inter¬ 
ested  customers  in  the  completion  and  execution  of 
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opening  account  forms  and  applications,  which  will  be 
developed  jointly  by  the  bank  and  the  BD.  Completed 
forms  will  be  forwarded  to  the  BD.  Customers  will  be 
advised  to  discuss  selection  of  funds  with  the  BD.  Bank 
employees  will  not  discuss  the  substance  of  a  fund 
prospectus  of  the  merits  of  mutual  funds  or  endorse  or 
recommend  any  of  the  funds. 

After  bank  customers  have  joined  the  system,  the  bank 
will  be  able  to  access  a  display  of  bank  customers' 
transactions  via  computer  link  to  the  BD.  The  bank,  thus, 
may  provide  transaction  information  to  customers  upon 
request.  The  bank  also  may  assist  customers  in  resolv¬ 
ing  questions  or  problems  regarding  brokerage  service 
accounts;  however,  it  is  anticipated  that  in  most  instances 
Bank  customers  will  deal  directly  with  the  BD  regarding 
questions  or  problems  with  their  accounts.  All  questions 
relating  to  mutual  funds  will  be  directed  to  the  BD. 

The  bank  will  retain  full  charge  and  control  over  its 
personnel.  Bank  employees  offering  the  brokerage  ser¬ 
vice  will  be  paid  compensation  by  the  bank  that  in¬ 
cludes  recognition  of  the  number  of  bank  customers 
who  have  subscribed  to  the  brokerage  service. 

The  bank  will  receive  from  the  BD  a  percentage  of  the 
BD's  two  fees  paid  by  the  bank's  participating  cor¬ 
porate  customers.  The  fees  payable  to  the  bank  will  be 
disclosed  to  the  bank  customers. 

Glass-Steagall  Analysis 

The  Glass-Steagall  Act  limits  the  investment  power  of 
national  banks.  Section  16  of  the  Glass-Steagall  Act, 
codified  in  12  U.S.C.  24  (Seventh),  is  a  limited  excep¬ 
tion  to  the  act's  investment  prohibitions  providing,  in 
relevant  part; 

The  business  of  dealing  in  securities  and  stock  by 
the  association  shall  be  limited  to  purchasing  and 
selling  such  securities  and  stock  without  re¬ 
course,  solely  upon  the  order,  and  for  the  account 
of  customers,  and  in  no  case  for  its  own  account, 
and  the  association  shall  not  underwrite  any  issue 
of  securities  or  stock. 

The  court  in  New  York  Stock  Exchange,  Inc.  v.  Smith 
analyzed  this  portion  of  12  U.S.C.  24  (Seventh)  as 
follows 

Section  16  permits  national  banks  to  purchase 
and  sell  securities  if  ( 1 )  the  bank  acts  as  agent  for 
a  customer,  (2)  the  transactions  are  without 
recourse,  (3)  the  transactions  are  initiated  solely 
upon  the  order  of  the  customer,  and  (4)  the  trans¬ 
actions  are  for  the  account  of  the  customer  and 
not  for  the  bank's  account 


Smith,  404  F.  Supp.  1091,  1097  (D.C.C.  1975)  vacated 
on  other  grounds  sub.  nom.  New  York  Stock  Exchange, 
Inc.  v.  Bloom,  562  F.2d  736  (D.C.  Cir.  1977),  cert 
denied,  435  U.S.  942(1978). 

The  bank's  proposed  activity  falls  within  the  parameters 
described  in  Smith.  The  bank  will  be  acting  as  agent 
for  its  corporate  customers.  The  bank  merely  will  pro¬ 
vide  the  opportunity  to  participate  in  the  BD's  brokerage 
service  to  its  corporate  customers  and  aid  them  in 
completing  the  necessary  forms. 

The  transactions  entered  into  by  the  customers  will  be 
without  recourse.  This  fact  will  be  clearly  disclosed  to 
customers;  the  literature  advertising  the  service  to  the 
bank’s  corporate  customers  will  indicate  that  the 
brokerage  service  accounts  do  not  constitute  obliga¬ 
tions  of  the  bank  and  are  not  insured  by  the  FDIC. 

The  transactions  will  be  initiated  solely  upon  the  order 
of  the  customer.  Interested,  qualified  corporate  cus¬ 
tomers  will  complete  application  forms  requesting  par¬ 
ticipation  in  the  brokerage  system.  Their  corporate 
deposit  accounts  will  be  swept  daily  as  provided  by  the 
executed  agreements.  The  OCC  has  held  that  “[t]he 
use  of  a  "sweep"  service  [is]  not  .  .  .  inconsistent  with 
the  Glass-Steagall  Act  where  securities  are  purchased 
solely  upon  the  order,  and  for  the  account  of  customers, 
within  the  meaning  of  12  U.S.C.  24  (Seventh)."  OCC 
Interpretive  Letter  No.  332,  [1985-1987  Transfer  Binder] 
Fed.  Banking  L.  Rep.  (CCF1)  85,502  (Mar.  8,  1995). 

The  transactions  will  be  for  the  account  of  the  cus¬ 
tomers  only,  and  not  for  the  bank’s  account.  Any  pur¬ 
chases  of  mutual  funds  by  the  BD  will  be  made  for  the 
bank’s  corporate  customers’  accounts.  The  bank  will 
not  invest  its  own  monies  in  the  mutual  funds. 

The  OCC  previously  has  approved  a  bank's  receipt  of 
fees  in  return  for  discount  brokerage  services  offered 
to  its  customers.  The  receipt  of  fees  from  the  BD,  who 
receives  them  from  mutual  funds  based  on  a  percent¬ 
age  of  the  interest  earned  on  the  funds  by  bank  cus¬ 
tomers  would  not  lead  to  imprudent  bank  investments 
motivated  by  a  stake  in  the  sale  of  the  funds'  shares. 
See,  e  g.,  OCC  Interpretive  Letter  No.  406,  [1988-1989 
Transfer  Binder]  Fed.  Banking  L.  Rep.  85,  630  (Aug.  4, 
1987)  (fee  to  bank  based  on  fixed  percentage  of 
revenue  attributable  to  transactions).  The  fee  arrange¬ 
ment  proposed  by  the  bank  is  permissible  under  the 
Glass-Steagall  Act. 

Conclusion 

The  activity  proposed  by  the  bank  is  permissible  under 
the  Glass-Steagall  Act.  Because  this  position  is  based 
upon  the  representations  made  in  your  letter  of  June  1 1 , 


1992,  it  should  be  noted  that  any  different  facts  or 
conditions  might  require  a  different  conclusion. 

William  B.  Glidden 

Assistant  Director 

Legal  Advisory  Services  Division 

★  *  ★ 


592— June  18,  1992 

This  is  in  response  to  your  letter  to  Mr.  Frank  Carbone 
of  the  Chief  National  Bank  Examiner's  Office.  In  that 
letter  you  requested  an  interpretation  of  the  application 
of  Banking  Circular  249  (BC-249)  to  a  transaction  in 
which  ***  ***  (bank)  acquired  ownership  of  an  insurance 
policy  in  satisfaction  of  a  debt  previously  contracted 
(DPC).  Mr.  Carbone  has  forwarded  your  letter  to  Legal 
Advisory  Services  Division  for  a  reply. 

The  facts  as  I  understand  them  are  as  follows.  As  a 
result  of  a  merger  with  ***  ***,  the  bank  became  the 
owner  of  a  loan  made  to  ***  and  ***  in  the  amount  of 
$21 5,000  (loan).  When  the  debtors  failed  to  pay  the  loan 
at  maturity,  the  bank  entered  into  a  workout  agreement 
with  them  on  or  about  April  2,  1986.  Pursuant  to  this 
workout  agreement,  the  bank  acquired  an  assignment 
of  what  appears  to  be  a  term  life  insurance  policy  on 
the  life  of  ***  (policy).  The  policy  has  a  face  amount  of 
$500,000  and  the  bank  has  paid  the  annual  premiums 
on  the  policy  since  1986. 

The  bank  acquired  the  policy  in  satisfaction  of  ***'s 
obligations  under  the  loan  and  released  him  from 
liability  in  accordance  with  the  workout  agreement. 
Subsequent  to  this  transaction,  the  Office  of  the  Comp¬ 
troller  of  the  Currency  (OCC)  issued  BC-249  which 
describes  permissible  uses  of  life  insurance  by  national 
banks  and  explains  the  general  prohibition  against 
national  banks  investing  in  life  insurance.  Because 
receipt  of  a  life  insurance  policy  in  satisfaction  of  a  debt 
previously  contracted  is  not  listed  as  one  of  the  permis¬ 
sible  uses  of  life  insurance,  you  asked  for  confirmation 
that  national  banks  may  acquire  and  hold  an  interest  in 
life  insurance  as  a  DPC  asset. 

Discussion 

The  authority  for  national  banks  to  purchase  and  hold 
an  interest  in  life  insurance  is  found  in  the  incidental 
powers  clause  of  12  U.S.C.  24(7).  It  provides  that 
national  banks  may  exercise  "all  such  incidental 
powers  as  shall  be  necessary  to  carry  on  the  business 
of  banking.”  Id.  BC-249  provides  general  guidelines  for 
national  banks  to  use  in  determining  whether  it  is  per¬ 
missible  for  them  to  purchase  a  particular  life  insurance 


product.  It  describes  permissible  uses  of  life  insurance 
that  the  OCC  previously  has  addressed  in  regulations, 
interpretive  rulings,  and  letters. 

The  banking  circular  also  explains  that  12  U.S.C.  24(7) 
does  not  authorize  national  banks  to  purchase  and  hold 
life  insurance  as  an  investment.  Thus,  while  a  national 
bank  may  purchase  credit  life  insurance  to  protect  itself 
against  the  risk  of  loss  from  the  death  of  the  borrower, 
it  may  not  continue  holding  life  insurance  on  a  borrower 
whose  loan  has  been  repaid.  Nor  may  a  national  bank 
purchase  life  insurance  on  a  borrower  whose  loan  has 
been  or  is  expected  to  be  charged  off. 

In  this  case,  the  bank  received  a  term  life  insurance 
policy  in  settlement  of  a  debt  previously  contracted  and 
holds  that  policy  as  a  DPC  asset.  The  policy  was 
previously  owned  by  the  borrower  and  his  spouse. 
Ownership  was  assigned  to  the  bank  in  exchange  for 
the  borrower’s  release  from  his  obligation  to  the  bank. 

As  you  note  in  your  letter,  the  incidental  powers  clause 
of  12  U.S.C.  24(7)  is  also  the  source  of  authority  for 
national  banks  to  take  assets  in  a  workout  arrangement 
as  satisfaction  of  debts  previously  contracted. 
Moreover,  in  the  context  of  a  DPC  settlement,  national 
banks  may  acquire  assets  that  they  are  not  authorized 
to  purchase.  See,  e.g.,  First  National  Bank  of  Charlotte 
v.  National  Exchange  Bank,  92  U.S.  122  (1876)  (cor¬ 
porate  stock);  Atherton  v.  Anderson,  86  F.2d  528  (6th 
Cir.  1936)  (corporate  stock);  letter  from  J.  Michael 
Shepherd,  Senior  Deputy  Comptroller  for  Corporate 
and  Economic  Programs  (July  14,  1988)  (interest  in 
Chilean  insurance  company);  letter  from  FI.  Joe  Selby, 
First  Deputy  Comptroller  for  Operations  (November  15, 
1977)  (trucking  company  operating  rights);  letter  from 
Thomas  G.  DeShazo,  Deputy  Comptroller  of  the  Cur¬ 
rency  (August  19,  1975)  (hotel). 

National  banks  may  acquire  DPC  assets  that  they  are 
not  authorized  to  purchase  directly  because  this  allows 
them  to  prevent  or  reduce  loss  on  defaulted  loans 
Since  the  bank  acquired  the  life  insurance  policy  in¬ 
volved  here  for  the  purpose  of  preventing  or  reducing 
loss  on  a  defaulted  loan,  that  acquisition  is  a  permis¬ 
sible  exercise  of  the  bank's  authority  to  take  assets  in  a 
DPC  settlement. 

Although  national  banks  may  acquire  DPC  assets  that 
they  could  not  purchase  directly,  the  OCC  interprets  1 2 
U.S.C.  24(7)  to  require  certain  restrictions  on  holding 
those  assets.  The  restrictions  generally  parallel  the 
requirements  applicable  to  national  bank  holdings  of 
real  estate  acquired  DPC.  See  12  U.S.C.  29.  These 
include  requirements  that  national  banks  notify  the 
OCC  before  investing  additional  funds  to  develop  or 
maintain  DPC  assets,  that  they  make  a  good  faith  effort 
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to  dispose  of  their  DPC  assets  as  soon  as  commercially 
reasonable,  and  that  they  dispose  of  their  DPC  assets 
within  the  time  limits  mandated  by  12  U.S.C.  29. 

National  banks  may  make  additional  investments  in  a 
DPC  asset  after  notification  to  the  OCC,  but  they  may 
not  make  speculative  investments  in  DPC  assets.  See 
Atherton  v.  Anderson,  supra.  In  my  opinion,  it  may  be 
permissible  for  a  national  bank  to  maintain  a  DPC  life 
insurance  policy  in  force  by  paying  the  annual  premium 
when  there  is  a  high  probability  that  the  asset  can  be 
sold  at  a  price  that  will  justify  the  additional  sums 
invested.  However,  a  bank  may  not  continue  to  pay 
premiums  on  a  life  insurance  policy  as  a  means  of 
speculating  on  the  longevity  of  the  insured. 

While  it  may  have  been  permissible  for  the  bank  to 
accept  the  insurance  policy  as  a  DPC  asset,  the  con¬ 
ditions  for  making  additional  investments  in  the  DPC 
asset  have  not  been  met.  The  bank  has  failed  to  provide 
the  OCC  prior  notice  of  its  intent  to  pay  annual 
premiums  on  the  policy  and  has  failed  to  show  that 
those  additional  payments  would  be  justified  because 
of  the  potential  recovery  from  the  sale  of  the  asset. 

The  OCC  generally  requires  national  banks  to  dispose  of 
DPC  assets  within  five  years.  See,  e.g.,  letter  No.  395 
(August  24,  1987)  reprinted  in  Fed.  Banking  L.  Rep. 
(CCH)  85,619  (DPC  stock);  letter  from  Peter  Liebesman, 
Assistant  Director,  Legal  Advisory  Services  Division,  (May 
12,  1982)  (DPC  stock  warrants).  The  bank  acquired 
ownership  of  the  insurance  policy  on  or  about  April  3, 
1986.  Consequently,  the  bank  should  have  disposed  of 
the  life  insurance  policy  on  April  3,  1991 . 

The  OCC  may  grant  a  national  bank  an  additional  five 
years  to  dispose  of  a  DPC  asset  if  the  association  has 
made  a  good  faith  attempt  to  dispose  of  the  asset  within 
the  original  five  year  period  or  disposal  within  five  years 
will  be  detrimental  to  the  association.  See  12  U.S.C.  29. 
However,  the  bank  has  not  requested  an  extension  of  the 
holding  period  for  this  DPC  asset  nor  is  it  clear  that  the 
bank  has  been  making  a  good  faith  effort  to  dispose  of  the 
life  insurance  policy  through  surrender  or  assignment. 

Based  on  the  foregoing,  it  appears  that  the  bank  has 
failed  to  comply  with  OCC  requirements  for  dealing  with 
assets  acquired  DPC.  You  should  contact  the  ap¬ 
propriate  supervisory  office  for  your  bank  to  discuss 
these  violations  and  the  manner  in  which  the  bank  will 
dispose  of  this  DPC  asset. 

Horace  G.  Sneed 
Senior  Attorney 

Legal  Advisory  Services  Division 


593— July  1,  1992 

This  letter  is  pursuant  to  your  telephone  conversation 
with  Margaret  Hesse  of  my  staff  concerning  whether  a 
slight  change  in  the  facts,  as  described  in  my  letter  of 
June  18,  1992,  would  render  ***  (bank)  proposed  ac¬ 
tivity  impermissible.  You  indicated  that  the  bank  wishes 
to  introduce  the  brokerage  service  of  the  unaffiliated 
broker-dealer  (BD)  to  corporate  customers  of  other 
Michigan  banks  and  thrifts,  as  well  as  to  its  own  existing 
and  potential  customers.  You  also  indicated  that  inter¬ 
ested  corporate  customers,  who  have  deposit  ac¬ 
counts  at  other  banks  or  thrifts,  would  not  be  required 
to  transfer  their  deposit  accounts  to  the  bank  in  order 
to  participate  in  the  BD's  program.  My  previous  letter 
addressed  only  the  permissibility  of  offering  the  BD's 
services  to  the  bank's  existing  and  potential  customers. 
In  my  opinion,  the  bank  may  also  introduce  the  services 
of  the  BD  to  corporate  customers  of  other  banks  and 
thrifts. 

The  OCC’s  Interpretive  Ruling  7.7200,  12  CFR  7.7200 
authorizes  a  national  bank,  upon  request,  to  act  as  a 
"finder”  for  a  buyer  and  seller,  provided  that  the  bank 
does  not  further  participate  in  any  negotiations.  This 
ruling  also  permits  the  acceptance  of  a  fee  for  the 
service. 

The  bank,  at  the  request  of  BD,  may  introduce  the 
services  of  the  BD  to  corporate  customers,  regardless 
of  whether  the  customers  are  customers  of  the  bank  or 
of  other  banks  or  thrifts.  Pursuant  to  1 2  CFR  7.7200,  the 
OCC  "has  historically  permitted  national  banks  to  make 
inquiries  as  to  interest,  arrange  a  meeting  of  the  inter¬ 
ested  parties,  and  provide  information  pertinent  to  the 
meeting  of  the  buyer  and  seller.”  Letter  from  James  M. 
Kane,  District  Counsel  (Oct.  24,  1985)  (unpublished) 
(bank  may  act  as  finder  to  introduce  insurance  com¬ 
pany  to  bank’s  correspondent  banks).  In  this  case  ,the 
bank's  proposal  calls  for  the  bank  to  contact  corporate 
customers,  to  provide  information  regarding  BD's  ser¬ 
vices,  to  provide  application  and  opening  account 
forms  to  interested  customers,  and,  if  necessary,  to 
assist  the  customers  in  their  completion  and  execution 
of  the  forms.  The  bank  will  take  no  further  role;  it  will  not 
participate  in  any  negotiations  between  the  BD  and  the 
customers.  For  introducing  the  BD's  services  to  poten¬ 
tial  corporate  customers,  the  bank  will  be  paid  a  fee. 

While  the  activity  itself  is  permissible,  the  bank  should 
review  the  working  of  any  introductory  materials  or 
brochures  to  ensure  that  these  materials  are  not  mis¬ 
leading.  The  materials  should  indicate  conspicuously 
that  the  brokerage  service  is  a  service  of  the  BD,  not 
the  bank.  You  previously  indicated  that  the  materials  will 
disclose  that  the  brokerage  service  accounts  do  not 
constitute  obligations  of  the  bank  and  are  not  insured 


by  the  FDIC,  that  the  bank  does  not  endorse  or  recom¬ 
mend  any  of  the  BD's  funds,  and  that  interested  cus¬ 
tomers  should  obtain  fund  prospectuses  from  the  BD. 
Such  disclosures  are  vital. 

William  B.  Glidden 

Assistant  Director 

Legal  Advisory  Services  Division 

★  ★  ★ 


594— May  15,  1992 

This  pertains  to  the  notice  filed  by  ***,  N.A.,  under  12 
CFR  5.34  with  respect  to  the  proposed  acquisition  of 
***  from  ***  the  bank’s  parent  holding  company.  Sub¬ 
sequent  to  its  acquisition,  the  notice  reflected  the  inten¬ 
tion  that  ***  would  continue  to  conduct  fiduciary 
operations  in  Wyoming  consistent  with  its  status  as  a 
trust  company  organized  under  the  laws  of  that  state. 
On  May  14,  1992,  Frank  Maguire,  Acting  Senior  Deputy 
Comptroller  for  Corporate  Policy  and  Economic  Analysis, 
approved  this  proposal  subject  to  the  condition  that  *** 
comply  with  all  applicable  laws  pertaining  to  its 
proposed  acquisition  of  including  —  to  the  extent  ap¬ 
plicable  —  12  U.S.C.  317c.  Please  be  advised  that  all 
conditions  of  this  approval  shall  be  "conditions  im¬ 
posed  in  writing  by  the  agency  in  connection  with  the 
granting  of  any  application  or  other  request”  within  the 
meaning  of  12  U.S.C.  1818. 

As  reflected  at  section  5.34(c),  a  national  bank  may 
engage  in  authorized  activities  by  means  of  an  operat¬ 
ing  subsidiary  corporation.  ***  N.A.,  currently  is 
authorized  to  provide  fiduciary  services  to  customers 
through  a  special  permit  previously  received  from  the 
OCC  under  12  U.S.C.  92a.  Accordingly,  the  proposed 
operation  of  ***  as  an  operating  subsidiary  of  ***  is 
consistent  with  the  Comptroller’s  policies  articulated  in 
section  5.34.  Further,  based  upon  OCC  legal  staff 
analysis  of  relevant  statutory  law  and  the  U.S.  Supreme 
Court  decision  in  Clarke  v.  Securities  Industry  Associa¬ 
tion,  479  U.S.  388  (1987),  the  prior  holding  of  the  U.S. 
Court  of  Appeals  for  the  Eighth  Circuit  in  St.  Louis 
County  National  Bank  v.  Mercantile  Trust  Company 
National  Association,  548  F.2d  716  (8th  Cir),  cert, 
denied  433  U.S.  909  (1977),  is  not  considered  to  bar 
the  proposed  operation  of  ***  as  an  operating  sub¬ 
sidiary. 

Ballard  Gilmore 

Director  for  Corporate  Activity 

Bank  Organization  and  Structure 


596— June  29,  1992* 

Your  letter  of  May  29,  1992,  addressed  to  the  District 
Administrator  has  been  referred  to  the  Legal  Depart¬ 
ment  for  response.  You  have  requested  our  review  and 
comment  on  a  proposed  disposition  by  N.A.  (***)  of 
certain  parcels  of  other  real  estate  owned  (OREO) 
carried  on  its  books.  The  disposition  is  to  be  made 
pursuant  to  12  CFR  7.3020(a)(2). 

As  I  understand  the  facts,  the  proposed  disposition 
involves  three  parcels  of  OREO,  identified  in  your  letter 
as  Tracts  One,  Two,  and  Three.  Tract  One  consists  of 
28  undeveloped  residential  lots  in  ***.  No  new  construc¬ 
tion  has  occurred  in  the  area  in  recent  years,  and  none 
is  expected.  Tract  Two  consists  of  40  acres  which  were 
platted  for  the  development  of  an  industrial  park  in  north 
***.  The  park  is  undeveloped,  and  the  property,  which 
consists  of  33  useful  acres  and  a  7  acre  pond,  is  being 
used  as  a  pasture.  Tract  Three  is  a  residential  lot  in  a 
platted  undeveloped  residential  development  in  ***.  All 
three  tracts  are  currently  carried  on  ***’5  books  at  a 
nominal  value.  You  have  represented  that  ***  has  been 
unsuccessful  in  its  attempts  to  dispose  of  these  proper¬ 
ties  on  a  satisfactory  basis  over  the  past  ten  years.  *w* 


Pursuant  to  the  proposed  plan  of  disposition,  ***  will 
convey  fee  simple  title  to  the  properties  by  quitclaim 
deed  to  ***  ***  or  one  of  his  affiliates,  excluding  any 
affiliate  of  ***  ***.  Mr.  ***,  the  principal  shareholder  of  ***, 
owns  all  of  the  capital  stock  of  and  also  serves  as  chief 
executive  officer  and  chairman  of  the  board  of  ***.  *** 
will  receive  a  nominal  value  for  the  properties,  and  will 
reserve  in  the  quitclaim  deed  a  Net  Profits  Interest  (NPI) 
in  each  tract.  Pursuant  to  the  NPI,  ***  will  receive  an 
undivided  99  percent  of  all  economic  benefit  of  the 
realizable  value  upon  ultimate  disposition  of  each  tract. 
***  will  also  be  relieved  of  all  obligations  of  ownership, 
maintenance  and  development  of  the  tracts,  and  will  be 
indemnified  against  all  loss,  costs  and  expense  arising 
from  the  properties.  It  is  my  opinion  that  ***  may  enter 
into  this  transaction,  for  the  reasons  set  forth  below. 

The  conditions  under  which  a  national  bank  may  hold 
OREO  are  set  forth  in  1 2  U.S.C.  29.  The  statute  provides 
that  such  property  must  be  disposed  of  within  five 
years,  unless  the  holding  period  has  been  extended  by 
the  Comptroller.  However,  such  an  extension  may  only 
be  granted  up  to  an  additional  five  years,  and  thus  the 
bank  must  dispose  of  the  property  within  10  years  or 
risk  being  in  violation  of  the  statute.  In  order  to  aid 


‘Editor’s  note:  Interpretive  letter  number  595  has  been  omitted  It  is 
identical  to  Interpretive  Letter  No.  590 
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national  banks  in  their  compliance  with  the  holding 
period  provisions,  the  Comptroller  has  issued  Interpre¬ 
tive  Ruling  12  CFR  7.3020(a),  which  sets  forth  two 
methods  which  a  bank  may  use  to  dispose  of  OREO 
within  the  holding  period.  Under  the  first  method,  the 
bank  may  retain  or  transfer  the  OREO  to  a  subsidiary 
or  affiliate  for  use  in  the  business  of  the  bank,  subsidiary 
or  affiliate.  See  1 2  CFR  7.3020(a)(  1 ).  Under  the  second, 
method,  the  bank,  subject  to  prior  approval  of  the 
Comptroller's  regional  (district)  representative,  may  dis¬ 
pose  of  the  OREO  under  an  arrangement  which  will 
allow  the  bank  to  realize  additional  compensation  upon 
the  property’s  ultimate  disposition  by  the  transferee. 
This  procedure  is  permitted  only  when  (i)  the  bank  has 
been  unable  to  dispose  of  the  OREO  except  at  an 
unreasonably  low  price  resulting  in  a  substantial  loss  to 
the  bank  and  (ii)  there  is  no  reason  to  believe  that  a 
substantially  higher  price  is  obtainable  within  a 
reasonable  period.  See  1 2  CFR  7.3020(a)(2).  This  is  the 
method  which  ***  proposes  to  utilize  in  the  disposition 
of  the  three  tracts. 

It  appears  that  Interpretive  Ruling  7.3020  was  issued 
without  notice  or  public  comment,  and  thus  there  is  no 
commentary  that  indicates  the  conditions  under  which 
the  disposition  method  set  forth  at  12  CFR  7.3020(a)(2) 
was  intended  to  be  utilized.  The  method  has  also  not 
been  discussed  in  OCC  correspondence,  except  for  a 
brief  comment  in  a  1 975  unpublished  letter  from  Comp¬ 
troller  James  E.  Smith,  which  indicates  that  the  method 
resulted  from  a  realization  by  the  OCC  that  disposition 
of  OREO  in  rural  areas  could  be  difficult.  Despite  this 
lack  of  interpretation  of  12  CFR  7.3020(a)(2),  it  is  my 
opinion  that  the  method  which  it  describes  can  be 
employed  in  this  case.  Under  the  provisions  of  the 
quitclaim  deed  which  will  be  used,  ***  will  realize  addi¬ 
tional  compensation  upon  the  ultimate  disposition  of 
Tracts  One,  Two  and  Three.  You  have  also  represented 
that  ***  has  been  unsuccessful  in  its  efforts  to  satisfac¬ 
torily  dispose  of  the  OREO,  and  that  future  development 
of  the  property  is  unlikely.  These  facts  fall  within  the 
parameters  of  12  CFR  7.3020(a)(2).  Accordingly,  I 
would  pose  no  legal  objection  to  the  proposed  method 
of  OREO  disposal.  The  transaction  must  also  comply 
with  the  provisions  of  12  U.S.C.  375,  in  light  of  Mr.  ***'s 
position  with  ***. 

Stephen  B  Brown 
Senior  Attorney 

*  *  * 


597— July  21,  1992 

This  is  m  response  to  your  correspondence  of  March 
25  1992,  regarding  the  use  of  the  "prime  rate"  published 


by  the  Wall  Street  Journal  (WSJ)  as  an  index  for  an 
Adjustable  Rate  Mortgage  (ARM)  loan.  The  Office  of  the 
Comptroller  of  the  Currency’s  (OCC)  ARM  regulation 
authorizes  national  banks  to  make  ARM  loans  subject 
to  certain  restrictions  and  disclosures.  12  CFR  34.  For 
purposes  of  consumer  ARM  loans,  a  national  bankmust 
use  an  index  “readily  available  to  and  verifiable  by  the 
borrower,  and  beyond  the  control  of  the  bank."  12  CFR 
34.7.  Although  the  index  published  in  the  WSJ  is  readily 
available  to  and  verifiable  by  the  borrower,  because  the 
WSJ  surveys  the  nation’s  30  largest  banks  to  determine 
the  “prime  rate,"  the  question  you  raise  is  whether  the 
index  is  beyond  the  control  of  a  bank  surveyed  for  the 
index.  For  the  reasons  discussed  below,  I  believe  that 
a  national  bank  surveyed  for  the  WSJ  “prime  rate"  may 
appropriately  use  that  rate  as  an  index  for  consumer 
ARM  loans,  as  the  rate  is  effectively  beyond  the  control 
of  the  surveyed  bank.  Thus,  this  letter  supersedes  the 
opinion  expressed  in  OCC  Interpretive  Letter  No.  321, 
[1985-1987  Transfer  Binder]  Fed.  Banking  Law  Rep. 
(CCH)  85,491  (December  10,  1984). 

Background 

While  authorizing  ARM  lending  by  national  banks,  the 
OCC  ARM  regulation  provides  protection  for  borrowers 
by  requiring  that  banks  make  specific  disclosures  and 
use  only  certain  publicly  available,  verifiable,  inde¬ 
pendent  index  values. 1  In  1984,  the  OCC  published  an 
opinion  stating  that,  for  purposes  of  its  ARM  regulation, 
the  WSJ  “prime  rate"  was  not  beyond  the  control  of  the 
banks  surveyed  for  the  rate.  OCC  Interpretive  Letter  No. 
321,  [1985-1987  Transfer  Binder]  Fed.  Banking  Law 
Rep.  (CHH)  85,491  (December  10,  1984).  The  OCC 
based  this  conclusion  on  a  determination  that  these 
banks  could  intentionally  influence  the  prime  rate.  Id. 
at  77,746. 

At  the  time  the  OCC  issued  the  letter,  the  WSJ  calcu¬ 
lated  the  rate  by  surveying  the  prime  rates  of  the  20 
largest  banks  and  publishing  that  range  from  lowest  to 
highest.  If  all  20  banks  announced  the  same  rate,  a 
single  rate  would  be  published;  however,  if  one  or  more 
banks  differed  from  the  rest,  a  split  rate  would  be 


'in  1981.  the  OCC  promulgated  its  initial  ARM  regulation  for  national 
banks,  which  allowed  use  of  only  certain  specific  indexes  See 
Adjustable  Rate  Mortgages,  46  Fed  Reg  18932,  18933-4  (1981) 
( codified  at  12  CFR  29).  The  OCC  chose  the  indexes  listed  in  section 
29  4  based  upon  a  determination  that  each  one  “ reflects  a  nationwide 
average  of  interest  rates  on  mortgage  loans  or  securities  traded  in 
national  markets,  is  easily  verifiable,  and  is  beyond  the  control  of  a 
single  lender "  46  Fed  Reg  at  18.936  In  1983.  in  its  first  revision  of 
the  ARM  regulation,  the  OCC  changed  the  index  provision  to  permit 
a  bank  to  use  any  index  that  was  readily  available  to  a  borrower, 
verifiable  by  the  borrower,  and  beyond  the  control  of  the  bank 
Adjustable  Rate  Mortgages,  48  Fed  Reg  9506,  9508  (1983) 
(codified  at  12  CFR  29) 


published  2  The  OCC  determined  that,  under  this 
method  of  computation,  surveyed  banks  could 
deliberately  influence  the  rate  by  registering  the  lowest 
or  highest  rate  of  the  20  banks  on  any  particular  day. 
Id.  Although  the  OCC  letter  admits  the  improbability  of 
a  bank  intentionally  changing  its  prime  rate  to  control 
ARM  lending,  the  letter  concluded  that  the  rate  was  not 
an  index  beyond  a  surveyed  bank’s  control  Id. 

Discussion 

While  the  possibility  of  a  bank  deliberately  influencing 
the  WSJ  “prime  rate”  was  unlikely  in  1984,  under  the 
new  method  used  by  the  WSJ  a  surveyed  bank  has  no 
tangible  control  over  the  numerical  rate.  The  WSJ  ad¬ 
mits  that  the  old  method  would,  at  times,  result  in  loans 
being  priced  at  a  higher  rate  than  was  prevailing  at  the 
vast  majority  of  large  banks.  Notice,  supra,  note  2.  To 
remedy  this  situation,  the  WSJ  now  defines  the  "prime 
rate”  as  "the  base  rate  on  corporate  loans"  posted  by 
at  least  75  percent  of  the  nation's  30  largest  banks. 
"Money  Rates,”  Section  C,  Wall  Street  Journal  (daily 
column).  According  to  the  WSJ,  a  split  rate  will  only  be 
published  if  75  percent  of  the  largest  banks  do  not  post 
the  same  rate.  Thus,  because  the  WSJ  drops  one- 
quarter  of  the  banks  from  calculation  of  the  rate,  the 
ability  of  one  bank  to  change  the  listed  rate  is  greatly 
reduced. 

A  bank  that  is  surveyed  for  the  WSJ  prime  rate  may  try 
to  influence  the  market;  however,  a  bank’s  attempt  to 
influence  the  market  is  distinguishable  from  a  bank’s 
ability  to  control  the  WSJ  "prime  rate."  The  distinction  is 
important  because  the  OCC  intended  that  the  indexes 
used  for  ARM  loans  be  driven  by  market  forces.  See, 
e.g.,  48  Fed.  Reg.  at  9508  (1983  revision).  If  all  major 
banks  follow  a  bank  that  has  raised  or  lowered  its  rate, 
competitive  market  forces  are  effectively  driving  the 
rate  (seven  banks  would  have  to  follow  the  one  bank  in 
order  to  cause  the  WSJ  to  print  a  split  rate).  Moreover, 
a  single  bank  is  only  part  of  the  market,  and  can  only 
attempt  to  influence  competitors.  Thus,  in  my  opinion, 
although  a  bank  surveyed  for  the  WSJ  "prime  rate"  may 
try  to  influence  the  rate,  the  index  is  effectively  beyond 
that  bank’s  control. 

Peter  Liebesman 

Assistant  Director 

Legal  Advisory  Services  Division 

★  ★  ★ 


2  This  statement  is  based  upon  a  notice  published  in  the  WSJ.  "Listing 
of  Prime  Rate  Has  New  Rule  for  Computation"  (February  4.  1992) 
(Notice). 


598— July  28,  1992 

This  is  response  to  your  correspondence  dated  July  1 , 
1992,  regarding  whether  the  conversion  of  a  state- 
chartered  branch  of  a  foreign  bank  to  a  federal  branch 
would  jeopardize  certain  deposit-taking  rights  of  that 
branch  that  were  "grandfathered”  under  the  Interna¬ 
tional  Banking  Act  (IBA).  As  discussed  in  your  letter, 
when  the  IBA  was  enacted  and  later,  when  it  was 
amended  by  the  Federal  Deposit  Insurance  Corpora¬ 
tion  Improvement  Act  of  1991  (FDICIA),  the  IBA 
restricted  the  ability  of  foreign  banks  to  accept  deposits 
through  branches  located  in  the  United  States.  Be¬ 
cause  the  IBA  also  exempts  certain  branches  from 
these  restrictions  based  upon  the  operational  status  of 
the  branch  on  the  date  each  restriction  went  into  effect, 
you  ask  whether  a  federal  branch  resulting  from  the 
conversion  of  an  exempt  state-chartered  branch  would 
still  qualify  for  the  federal  exemption.  As  discussed 
below,  based  upon  the  text  of  the  IBA  and  other  relevant 
law,  I  believe  that  conversion  from  a  state  to  a  federal 
charter  does  not  cause  a  branch  of  a  foreign  bank  to 
lose  its  exemptions  from  the  deposit-taking  restrictions 
of  the  IBA. 

Limitations  on  Deposit-Taking  Activities  of  Foreign 
Banks 

Although  a  foreign  bank  may  establish  and  operate 
branches  in  more  than  one  state,  any  branch  estab¬ 
lished  outside  of  the  bank’s  "home  state”1  is  subject  to 
the  domestic  deposit-taking  restrictions  applicable  to 
Edge  Act  corporations."  12  U.S.C.  3103(a).  Specifical¬ 
ly,  an  "interstate"  branch  of  a  foreign  bank  can  accept 
only  those  deposits  “incidental  to  or  for  the  purpose  of 
carrying  out  transactions  in  foreign  countries  or  de¬ 
pendencies  or  insular  possessions  of  the  United 
States."  12  U.S.C.  615(a).  However,  a  branch  outside 
of  a  foreign  bank's  home  state  that  was  either  in  opera¬ 
tion,  or  for  which  an  application  to  commence  business 
had  been  filed  on  July  27, 1 978,  may  continue  to  accept 
deposits  regardless  of  these  restrictions.  12  U.S.C. 
3103(b). 

In  1991,  Congress  amended  the  IBA  to  further  limit  the 
deposit-taking  ability  of  all  United  States  branches  of 
foreign  banks.  Specifically,  under  the  amendments 
enacted  as  part  of  FDICIA,  in  order  to  accept  deposits 
of  less  than  $100,000  in  the  United  States,  a  foreign 
bank  now  must  establish  a  banking  subsidiary  in  the 
United  States  and  obtain  deposit  insurance  for  that 


1  The  IBA  requires  a  foreign  bank  with  operations  in  more  than  one 
state  to  choose  a  "home  state "  where  it  can  establish  branches  with 
broader  deposit-taking  capabilities  12  U  S  C  3 103(c) 

2 Corporations  established  for  purposes  of  facilitating  international 
trade  pursuant  to  12  U.S.C.  61 1  -63 1 
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subsidiary.  12  U.S.C.  3104(c)(1).  However,  a  branch  of 
a  foreign  bank  that  was  an  insured  branch  on  Decem¬ 
ber  19,  1991,  may  continue  to  accept  such  deposits, 
regardless  of  this  new  restriction.  1 2  U.S.C.  3104(c)(2). 

Conversion  of  a  Federal  Branch 

The  IBA  authorizes  the  conversion  of  a  state-chartered 
branch  of  a  foreign  bank  to  a  federal  branch  but  does 
not  address  the  status  of  deposit-taking  rights  that  the 
branch  may  have  held  subject  to  the  IBA  “grandfather" 
clauses  described  above.  In  my  opinion,  the  language 
of  the  statute,  relevant  case  law,  and  agency  interpreta¬ 
tions  of  the  IBA  support  the  conclusion  that  the  resulting 
federal  branch  is  a  continuation  of  the  state-chartered 
branch,  rather  than  a  new  entity.  Thus,  upon  conversion 
from  a  state  to  a  federal  charter,  a  branch  of  a  foreign 
bank  should  retain  the  IBA  exemptions  granted  to  the 
state-chartered  branch. 

The  IBA  specifically  authorizes  conversion  from  a  state 
to  a  federal  charter,  and  suggests  that  conversion 
results  in  the  continuation  of  the  same  entity.  According 
to  the  statute,  a  foreign  bank  may  convert  any  state- 
chartered  branch  that  it  operates  to  a  federal  branch, 
subject  to  the  approval  of  the  Comptroller.  12  U.S.C. 
3102(f).  The  provision  also  specifies  that  in  the  event  of 
conversion,  the  federal  branch  is  responsible  for  all  of 
the  liabilities  of  the  state-chartered  branch.  Id.  The 
statute  is  silent  on  all  other  aspects  of  conversion. 

No  existing  case  law  specifically  addresses  the  effect 
of  the  conversion  of  a  state-chartered  branch  of  a 
foreign  bank  to  a  federal  branch,  but  long-standing 
Supreme  Court  precedent  holds  that  a  state-chartered 
bank's  conversion  to  a  national  bank  does  not  destroy 
the  corporate  identity  of  the  state-chartered  bank. 
Metro.  Nat'l  Bank  v.  Clagget,  141  U.S.  520,  527  (1891); 
Michigan  Ins  Bank  v.  Eld  red,  143  U.S.  293,  300  (1892). 
The  Supreme  Court  first  reached  this  conclusion  in 
Clagget,  where  it  described  the  conversion  at  issue  as 
having  "resulted  in  a  continuation  of  the  same  body  with 
the  same  officers  and  stockholders,  and  the  same 
property,  assets,  and  banking  business  under  a 
changed  jurisdiction;  that  is  remained  one  and  the 
same  bank,  and  went  on  doing  business  uninterrupted¬ 
ly."  141  U.S.  at  527  In  the  same  manner,  with  respect 
to  a  branch  operated  by  a  foreign  bank,  the  primary 
effect  of  conversion  from  a  state  to  a  federal  charter  is 
a  change  in  the  supervisory  jurisdiction  over  that 
branch,  rather  than  the  creation  of  a  new  entity. 

As  the  assets,  liabilities,  and  identity  of  an  interstate 
state-chartered  branch  of  a  foreign  bank  inure  to  the 
resulting  federal  branch  upon  conversion,  so  should 
rights  under  federal  law  that  were  granted  to  the  branch 
//h He  it  //as  under  state  jurisdiction  Accordingly,  upon 


conversion  to  a  federal  branch,  a  state-chartered 
branch  of  a  foreign  bank  that  is  outside  of  the  foreign 
bank's  “home  state"  and  was  established  prior  to  July 
27,  1978,  should  retain  the  deposit-taking  ability  of  the 
state-chartered  branch.  12  U.S.C.  3103.  Shortly  after 
the  IBA  was  enacted,  the  Federal  Reserve  Board,  which 
has  concurrent  jurisdiction  over  federal  branches  and 
agencies,  issued  a  written  interpretation  in  accordance 
with  this  position.  See  Fed.  Res.  Reg.  Sev.,  Vol.  I,  3-742 
(Sept.  26,  1979).  Thus,  the  retention  of  deposit-taking 
rights  by  the  resulting  federal  branch  is  well-estab¬ 
lished. 

Although  retention  of  deposit-taking  rights  grand¬ 
fathered  under  FDICIA  has  not  yet  been  addressed 
through  written  interpretation,  I  believe  that  the  lan¬ 
guage  of  the  FDICIA  amendment  and  relevant  case  law 
justify  a  result  parallel  to  the  situation  involving 
grandfathered  interstate  deposit-taking  rights.  The 
FDICIA  amendment  exempts  a  branch  "if  such  branch 
was  an  insured  branch  on  Dec.  19,  1991."  12  U.S.C. 
3104(c)(2).  Because  a  federal  branch  resulting  from  the 
conversion  of  a  state-chartered  branch  of  a  foreign 
bank  should  be  considered  a  continuation  of  that  state- 
chartered  branch,  a  federal  branch  that  was  an  insured 
state-chartered  branch  on  the  specified  date  should 
qualify  for  this  exemption.  As  a  result,  pursuant  to  12 
U.S.C.  3104(c)(2),  conversion  to  a  federal  branch 
should  not  affect  the  deposit-taking  ability  of  a  state- 
chartered  branch  that  operated  as  an  insured  branch 
on  December  19,  1991 . 

Peter  Liebesman 

Assistant  Director 

Legal  Advisory  Services  Division 

★  ★  ★ 


599— July  30,  1992 

This  responds  to  your  letter  of  July  2,  1992,  to  Mr. 
Edward  M.  Graves  who  has  asked  me  to  respond  in  his 
behalf.  You  described  the  bank's  proposal  to  establish 
an  Employee  Stock  Ownership  Plan  (ESOP)  and  asked 
for  guidance  from  our  agency.  Please  note  that,  as 
currently  structured,  the  bank’s  proposal  will  violate  the 
provisions  of  at  least  one  national  banking  statute. 

Facts 

As  I  understand  them,  the  facts  are  as  follows.  The  bank 
is  a  2-rated  institution,  and  has  no  holding  company. 
The  bank  proposes  to  establish  an  ESOP  using,  in  part, 
borrowed  funds.  Thus,  the  plan  will  be  a  leveraged 
ESOP.  The  ESOP  will  replace  the  existing  401(k)  and 
pension  plans  at  the  bank.  The  ESOP  will  own  about  33 


percent  of  the  bank's  issued  and  outstanding  common 
stock. 

The  bank  currently  has  57,000  shares  outstanding  to 
160  shareholders.  Book  value  is  $245.37  per  share. 
Holders  of  about  33  percent  of  the  bank’s  shares  now 
wish  to  liquidate  their  investments  for  cash.  The  ESOP 
intends  to  purchase  these  shares  for  $270  per  share. 

The  purchase  of  the  bank’s  stock  by  the  ESOP  will  be 
funded  by  (a)  $1,270,000  transferred  from  the  bank's 
401  (k)  plan  and  existing  pension  plan,  and  (b) 
$3,808,700  from  a  15-year  loan  from  another  unrelated 
financial  institution.  The  loan  to  the  ESOP  will  be  struc¬ 
tured  as  a  15-year  note  at  8  percent  paid  in  equal 
annual  installments.  The  note  will  be  secured  by  the 
bank’s  stock  and  guaranteed  by  the  bank. 

The  ESOP’s  debt  will  be  serviced  by  employer  contribu¬ 
tions  (i.e.,  contributions  from  the  bank)  of  $1 81 ,437  per 
year,  and  by  cash  dividends  from  the  bank. 

Issues 

In  your  proposal  letter,  you  asked  whether  the  ESOP 
would  be  an  affiliate  of  the  bank  under  Section  23A  of 
the  Federal  Reserve  Act,  12  U.S.C.  371c;  and,  if  so, 
whether  the  bank’s  guarantee  of  the  ESOP's  debt  would 
be  a  covered  transaction  under  that  statute. 

Two  additional  issues  which  must  be  addressed  in  the 
context  of  the  proposal  are  whether  transactions  be¬ 
tween  the  bank  and  the  ESOP  will  be  covered  under 
section  23B  of  the  Federal  Reserve  Act,  12  U.S.C. 
37 1  c-1 ,  and  whether  the  ESOP  will  be  a  principal 
shareholder  of  the  bank  for  purposes  of  1 2  U.S.C.  375b 
and  12  C.F.R.  215  (Regulation  0). 

Discussion  and  Analysis 

A  national  bank  is  authorized  to  establish  reasonable 
compensation  programs  for  its  employees.  12  U.S.C. 
24  and  1 2  CFR  7.5000.  The  programs  may  take  the  form 
of  bonus  or  profit  sharing  plans,  split  dollar  insurance 
plans  (12  CFR  7.7115),  and  employee  stock  options 
and  stock  purchase  plans  (12  CFR  7.5015),  among 
others.  Further,  the  Comptroller  of  the  Currency  (OCC) 
encourages  banks  to  provide  adequate  pension  plans 
for  bank  employees,  and  to  make  reasonable  contribu¬ 
tions  to  such  plans  in  its  role  as  corporate  employer. 
See  12  CFR  7.5010.  Of  course,  the  eligibility  standards 
for  such  plans  must  be  applied  uniformly,  the  plan  must 
not  operate  to  provide  special  benefits  to  any  particular 
employee,  the  plan  must  be  submitted  to  the  bank’s 
shareholders  for  approval,  and,  if  appropriate,  the  plan 
should  qualify  under  section  401  of  the  Internal 
Revenue  Code,  26  U.S.C.  401,  et  seq.,  as  amended. 


Finally,  an  ESOP  in  which  a  national  bank  is  the 
employer  must  operate  within  the  limits  of  national 
banking  laws.  For  purposes  of  this  discussion,  I  will 
assume  that  the  proposed  ESOP  has  met  all  these 
requirements. 

I  will  also  assume  that  the  tax  laws  permit  the  bank  to 
terminate  its  other  pension  plans  when  it  establishes 
the  ESOP,  and  that  the  pension  plan  transition  will  not 
create  any  adverse  consequences  (tax  or  otherwise) 
for  the  bank. 

Whether  the  ESOP  will  be  an  affiliate  of  the  bank  under 
Section  23Aof  the  Federal  Resen/e  Act. 

In  your  proposal  letter,  you  argue  that  the  ESOP  should 
not  be  deemed  to  be  an  affiliate  of  the  bank.  This 
argument  is  based  upon  the  conclusions  set  out  in  OCC 
Interpretive  Letter  No.  261  [1983-1984  Transfer  Binder] 
Fed.  Banking  L.  Rep.  (CCH)  85,425  (June  16,  1983). 
Letter  No.  261  concluded  that  although  normally  an 
ESOP  will  not  be  considered  an  affiliate  of  its  national 
bank  under  12  U.S.C.  221a,  in  those  cases  where  the 
ESOP  borrows  money  from  the  bank  to  purchase  stock 
from  the  bank’s  holding  company  (as  opposed  to  pur¬ 
chasing  it  from  a  shareholder)  the  transaction  may  be 
considered  to  be  a  covered  transaction  under  Section 
23A,  12  U.S.C.  371c. 

Letter  No.  261  was  addressing  a  situation  which  arose 
prior  to  the  effective  date  of  the  1982  amendments  to 
Section  23A.  See  Pub.  L  97-320,  96Stat.  1515  (Oct.  15, 
1982).  Thus,  the  definition  of  affiliate  at  section  221a 
governed,  at  that  time,  the  determination  of  "affiliate" 
for  purposes  of  section  371c.  The  1982  amendments 
to  section  37 1  c,  however,  included  a  specific  definition 
of  “affiliate,”  and  that  definition  now  governs  the  deter¬ 
mination  of  "affiliate"  for  section  371c  purposes. 

More  recently,  the  OCC  has  issued  a  letter  (copy 
enclosed)  which  takes  the  position  that  an  ESOP  fits 
within  the  definition  of  "company"  for  purposes  of  being 
considered  an  affiliate  under  section  23A.  See  section 
371c(b)(6).  Thus,  if  an  ESOP  were  to  control  [see  sec¬ 
tion  371c(b)(3)]  its  bank,  it  would  be  an  affiliate  of  the 
bank  under  section  371c(b)(1).  Further,  the  letter  also 
concludes  that  a  national  bank  may  not  loan  directly  to 
its  ESOP  if  the  debt  is  to  be  collateralized  by  the  bank's 
own  stock.  See,  12  U.S.C.  83. 

If  the  ESOP  becomes  an  affiliate  of  the  bank,  then  a 
guarantee  or  loan  would  be  a  "covered  transaction" 
under  section  23A.  See,  12  U.S.C.  371c(b)(7).  Finally, 
the  letter  makes  the  point  that  although  the  bank  may 
agree  to  make  contributions  to  its  ESOP  (if  it  would  be 
a  safe  and  sound  action  for  the  bank  to  take),  the  bank's 
contribution  should  not  be  the  sole  method  by  which  an 
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ESOP’s  stock  debt  is  to  be  repaid,  because  then  the 
transaction  would  be  the  functional  equivalent  of  a 
guarantee  and  would  be  construed  as  a  “covered 
transaction"  under  section  23A. 

The  facts  recited  above  show  that  the  proposed  ESOP 
will  own  more  than  25  percent  of  the  voting  securities 
of  the  bank.  Thus,  the  ESOP  will  control  the  bank 
[section  371  c(b)(3)(A)(i)].  Because  the  ESOP  will  con¬ 
trol  the  bank,  it  will  meet  the  definition  of  holding  com¬ 
pany  for  purposes  of  the  Bank  Holding  Company  Act, 
12  U.S.C.  1841,  et  seq.,  a  fact  apparently  recognized 
by  the  bank  which  is  planning  to  submit  an  application 
to  the  Federal  Reserve  Board  in  accordance  with  12 
U.S.C.  1842(A)91).  Because  the  ESOP  will  be  the 
bank’s  holding  company,  it  will  be  an  affiliate  of  the  bank 
[section  371  c(b)(1  )(A)]. 

Whether  the  bank’s  guarantee  of  the  ESOP’s  debt 
would  be  a  covered  transaction  under  section  371c. 

Section  371c  defines  "covered  transaction"  to  mean, 
with  respect  to  an  affiliate  of  a  national  bank, 

(A)  a  loan  or  extension  of  credit  to  the  affiliate; 

(B)  a  purchase  of  or  an  investment  in  securities 
issued  by  the  affiliate; 

(C)  a  purchase  of  assets,  including  assets  subject 
to  an  agreement  to  repurchase,  from  the  af¬ 
filiate...; 

(D)  the  acceptance  of  securities  issued  by  the 
affiliate  as  collateral  security  for  a  loan  or  exten¬ 
sion  of  credit  to  any  person  or  company;  or, 

(E)  the  issuance  of  a  guarantee,  acceptance,  or 
letter  of  credit,  including  an  endorsement  or 
standby  letter  of  credit,  on  behalf  of  an  affiliate. 

[emphasis  added]  section  371c(b)(7).  This,  the  bank's 
guarantee  of  the  ESOP's  debt  would  be  a  "covered 
transaction.” 

As  a  covered  transaction,  the  guarantee  would  have  to 
comport  with  the  requirements  of  the  statute  with  regard 
to  the  amount  limits  at  section  371c(a)(1)(A)  and  (B). 
These  sections  provide  as  follows: 

(1)  A  member  bank  and  its  subsidiaries  may 
engage  in  a  covered  transaction  with  an  affiliate 
only  if— 

(A)  in  the  case  of  any  [one]  affiliate,  the 
aggregate  amount  of  covered  transactions 
of  the  member  bank  and  its  subsidiaries  will 
not  exceed  10  per  centum  of  the  capital 
stock  and  surplus  of  the  member  bank;  and 

(B)  in  the  case  of  all  affiliates,  the  aggregate 
amount  of  covered  transactions  of  the  mem¬ 


ber  bank  and  its  subsidiaries  will  not  exceed 
20  per  centum  of  the  capital  stock  and 
surplus  of  the  member  bank. 

[emphasis  added]. 

In  addition,  the  guarantee  would  have  to  adhere  to  the 
safety  and  soundness  considerations  at  section 
371c(a)(4). 

The  facts  show  that  the  bank’s  capital  and  surplus 
equaled  about  $1 4,502,000  as  of  December  31 ,  1991. 
Ten  percent  of  this  amount  is  $1,450,200.  The  amount 
of  the  ESOP’s  debt  which  the  bank  proposes  to  guaran¬ 
tee  is  about  $3,808,700,  well  above  the  10  percent  limit. 
Thus,  if  the  bank  guarantees  the  debt  of  its  affiliate  (the 
ESOP),  it  will  accomplish  a  violation  of  section  371c, 
thereby  subjecting  the  bank  and  its  board  of  directors 
to  the  potential  imposition  of  penalties  by  the  OCC. 

Whether  transactions  between  the  ESOP  and  the  bank 
will  be  subject  to  Section  23B  of  the  Federal  Reserve 
Act. 

Section  371  c-1 ,  adds  a  fairness/good  faith  requirement 
to  certain  transactions  between  a  member  bank  and  its 
affiliates.  That  is,  such  transactions  must  be 

on  terms  and  under  circumstances,  including 
credit  standards,  that  are  substantially  the  same, 
or  at  least  as  favorable  to  such  bank...,  as  those 
prevailing  at  the  time  for  comparable  transactions 
with  or  involving  other  nonaffiliated  com¬ 
panies... .[And]  in  the  absence  of  comparable 
transactions,  on  terms  and  under  circumstances, 
including  credit  standards,  that  in  good  faith 
would  be  offered  to  ...non-affiliated  companies. 

12  U.S.C.  371  c-1  (a)(1 ).  The  transactions  covered  by 
this  statute  include  not  only  all  covered  transactions 
under  section  371c,  but  also  the  sale  of  securities  or 
other  assets  to  an  affiliate,  including  those  subject  to  a 
repurchase  agreement;  the  payment  of  money  or  fur¬ 
nishing  of  services  to  an  affiliate;  any  transaction  in 
which  the  affiliate  acts  as  a  broker  and  receives  a  fee; 
and,  any  transaction  with  a  third  party  if  the  affiliate  has 
a  financial  interest  in  the  third  party,  or  if  the  affiliate  has 
a  financial  interest  in  such  transaction  or  series  of 
transactions.  See  12  U.S.C.  371c-1(a)(2).  Because 
transactions  between  the  ESOP  and  the  bank  are  sub¬ 
ject  to  section  371c,  they  are  also  subject  to  section 
371c-1. 

Whether  the  ESOP  will  be  a  principal  shareholder. 

Under  section  375b,  as  amended  by  the  Federal 
Deposit  Insurance  Corporation  Improvement  Act  of 
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1991,  Pub.L.  102-242,  105  Stat.  2236  (Dec.  19,  1991), 
“principal  shareholder”  is  defined  as 

.  .  .  any  person  that  directly  or  indirectly,  or  acting 
through  or  in  concert  with  one  or  more  persons, 
owns,  controls,  or  has  the  power  to  vote  more  than 
10  percent  of  any  class  of  voting  securities  of  a 
member  bank  .... 

[emphasis  added]  Section  375b(9)(F).  Further,  “per¬ 
son"  means  "an  individual  or  a  company.”  [Emphasis 
added]  12  CFR  215. 2(i).  And  "company"  means 

. .  .any  corporation,  partnership,  business  or  other 
trust,  association,  joint  venture,  pool  syndicate, 
sole  proprietorship,  unincorporated  organization, 
or  other  business  entity. 

[emphasis  added]  12  U.S.C.  375b(9)(A)(i).  Clearly,  an 
ESOP,  which  is  a  variety  of  trust  [see  26  U.S.C.  401(a)], 
meets  the  definition  of  "company”  and,  therefore,  of 
"principal  shareholder"  for  purposes  of  Section  375b 
and  Regulation  0. 

Because  the  ESOP  is  a  principal  shareholder,  the  bank 
may  provide  extensions  of  credit  to  it  only  in  accord¬ 
ance  with  the  restrictions  of  Regulation  0.  Note  that  a 
person  who  is  a  trustee  of  the  ESOP  will  be  considered 
to  be  a  principal  shareholder  for  purposes  of  Regulation 
0,  because  he  or  she  will  have  the  power  to  vote  more 
than  10  percent  of  the  bank’s  stock.  Note  also  that 
under  Regulation  0,  extensions  of  credit  include 
guarantees.  See  12  CFR  215.3(a)(8). 

The  restrictions  on  loans  to  insiders  for  purposes  of 
Regulation  0  include  the  terms  and  creditworthiness 
requirements  [section  215.4(a)],  the  necessity  for  prior 
approval  [section  215.4(b)],  the  aggregate  lending  limit 
cap  [section  215.4(d)],  and  the  prohibition  on  knowing¬ 
ly  receiving  an  unauthorized  extension  of  credit  [sec¬ 
tion  215.6].  Additional  reporting  requirements  also 
apply  [sections  215.1 1,  -.22,  and  -.23]. 

Conclusion 

Based  upon  the  above  analysis,  I  conclude  that  the 
ESOP  will  be  an  affiliate  of  the  bank  under  section  23A 
of  the  Federal  Reserve  Act,  12  U.S.C.  371c;  that  the 
bank’s  guarantee  of  the  ESOP’s  debt  is  a  covered 
transaction  for  purposes  of  that  statute;  and  that  the 
proposed  transaction  for  purposes  of  that  statute;  and, 
that  the  proposed  transaction  will  cause  a  violation  of 
section  371c.  Further,  the  ESOP  will  be  subject  to  the 
fairness  standards  under  12  U.S.C.  371c-1.  And,  be¬ 
cause  the  ESOP  is  a  company  which  controls  the  bank 
according  to  the  definitions  at  12  U.S.C.  375b  and  12 
CFR  215,  it  must  be  treated  as  a  principal  shareholder 


for  purposes  of  Regulation  0  governing  extensions  of 
credit  to  bank  insiders. 

Elizabeth  H  Corey 
Senior  Attorney 


Attachment  A 

October  26,  1989 

This  is  in  response  to  your  letter  dated  October  12, 
1988,  on  behalf  of  your  client,  ***  ***  (bank),  involving 
the  transaction  described  below. 

According  to  your  letter,  the  bank  established  an 
employee  stock  ownership  plan  (ESOP).  The  ESOP  is 
administered  by  an  administrative  committee  ap¬ 
pointed  by  the  bank’s  board  of  directors.  The  ad¬ 
ministrative  committee  currently  consists  of  some  of  the 
bank's  directors  (but  not  a  majority  of  the  bank's  direc¬ 
tors).  The  bank's  contributions  to  the  ESOP  are  held  and 
managed  by  an  employee  stock  ownership  trust 
(ESOT).  The  ESOT’s  trustees  currently  consist  of  certain 
of  the  bank’s  executive  officers.  The  ESOT  has  or  will 
be  qualified  under  the  Internal  Revenue  Code  Section 
401,  26  U.S.C.  401. 

The  ESOP  proposes  to  borrow  money  to  purchase  the 
bank’s  stock.  In  this  regard,  it  is  a  leveraged  ESOP.  The 
loan  is  to  be  made  by  a  third-party  lender  (lender)  that 
is  not  affiliated  with  the  bank  or  the  ESOP.  The  lender 
has  requested  that  the  bank  guarantee  the  debt  of  the 
ESOP  or  agree  to  purchase  the  ESOP’s  note  from  the 
lender.  Finally,  the  lender  may  desire  the  bank  to  com¬ 
mit  to  fund  a  specified  dollar  amount  to  the  ESOP  over 
a  specified  number  of  years.  You  have  represented  that 
the  ESOP  will  initially  purchase  not  more  than  5  percent 
of  the  bank’s  stock. 

You  have  asked  the  following  questions  with  regard  to 
the  above  described  transaction: 

(1)  Is  the  ESOP  an  affiliate  of  the  bank  for  pur¬ 
poses  of  12  U.S.C.  371c; 

(2)  May  the  bank  guarantee  the  debt  of  the  ESOP 
to  the  lender  and,  if  so,  would  the  guarantee 
constitute  a  covered  transaction  requiring  the  col¬ 
lateral  requirements  of  12  U.S.C.  371c(C)  to  be 
met; 

(3)  May  the  bank  enter  into  an  agreement  to 
[increase  the  ESOP’s  note  from  the  lender  at  any 
time  upon  demand,  whether  or  not  there  was  a 
default  and,  if  so,  would  such  an  agreement  con¬ 
stitute  a  covered  transaction  requiring  the  col- 
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lateral  requirements  of  12  U.S.C.  371c(C)  to  be 
met;  and, 

(4)  May  the  bank  commit  to  the  lender  to  fund  a 
specified  dollar  amount  to  the  ESOP  for  a 
specified  number  of  years,  and  if  so,  would  such 
a  commitment  be  a  transaction  with  an  affiliate. 

Your  questions  will  be  addressed  individually, 

With  regard  to  your  first  question,  you  argue  that  based 
on  Interpretive  Letter  No.  261  by  Charles  Byrd,  Acting 
Director,  Legal  Advisory  Services  Division,  dated  June 
16,  1983,  reprinted  in  (CCH)  Fed.  Banking  L.  Rep. 
85,425,  an  ESOP  is  not  an  affiliate  for  purposes  of  12 
U.S.C.  371c.  Interpretive  Letter  No.  261  concluded  that 
an  ESOP  is  not  an  "affiliate”  for  purposes  of  12  U.S.C. 
221a.  The  conclusion  was  based,  in  large  part,  on  a 
Michigan  Supreme  Court  case  interpreting  12  U.S.C. 
221a. 

However,  on  reconsideration  of  this  issue,  it  is  my 
opinion  that  an  ESOP  may  be  an  affiliate  of  a  national 
bank  for  purposes  of  1 2  U.S.C.  371c.  The  term  "affiliate" 
is  defined,  in  pertinent  part,  as: 

(C)  any  company  — 

(i)  that  is  controlled  directly  or  indirectly,  by 
a  trust  or  otherwise,  by  or  for  the  benefit  of 
shareholders  who  beneficially  or  otherwise 
control,  directly  or  indirectly,  by  trust  or 
otherwise,  the  member  bank  or  any  com¬ 
pany  that  controls  the  member  bank;  or 

(ii)  in  which  a  majority  of  its  directors  or 
trustees  constitute  a  majority  of  the  persons 
holding  any  such  office  with  the  member 
bank  or  any  company  that  controls  the  mem¬ 
ber  bank. 

12  U.S.C.  37 1  c(b)(  1  )(C). 

The  term  "company"  is  defined  to  include  a  "corpora¬ 
tion,  partnership,  business  trust,  association,  or  similar 
organization."  It  is  my  opinion  that  for  purposes  of  12 
U.S.C.  371c,  an  ESOP  should  be  included  in  this  defini¬ 
tion  This  is  because  ESOPs  are  designed  to  be  busi¬ 
ness  related  entities  like  that  of  a  business  trust.  In  this 
regard,  ESOPs  may  be  used  to  borrow  money  for 
capital  improvements  and  other  corporate  investments. 
See  129  Cong  Rec.  51,  629,  51,636  (statement  by 
Senator  Long  that  leveraged  ESOPs  are  a  “technique 
of  corporate  finance  ")  and  First  Nat’l  Bank  of  Blue 
Island  v  Bd  of  Governors  of  the  Fed  Reserve  Sys.,  802 
F2d  291  (7th  Cir  1986)  (discussing  the  purpose  of  an 
ESOP  and  finding  that  for  purposes  of  the  Bank  Holding 


Company  Act,  12  U.S.C.  1841  et  seq.,  an  ESOP  is  a 
"business  trust  or  similar  organization”).  Accordingly, 
for  purposes  of  12  U.S.C.  371c,  an  ESOP  is  included 
within  the  definition  of  “company.” 

Since  an  ESOP  is  included  in  the  definition  of  "com¬ 
pany,"  it  may  be  an  affiliate  of  the  bank  when  the  ESOP 
is  in  "control"  of  the  bank.  The  term  "control  is  defined 
to  include  the  power  to  vote  25  percent  or  more  of  any 
class  of  voting  stock  of  the  bank,  the  power  to  appoint 
a  majority  of  the  board  of  directors  or  trustees  of  the 
bank,  or  the  power  to  influence  the  management  and 
policies  of  the  bank.  See  12  U.S.C.  37 1  c(b)(3)(A)(i)  - 
(III).  If  the  ESOP  is  in  control  of  the  bank,  then  it  is  an 
"affiliate"  and  subject  to  the  constraints  of  12  U.S.C. 
37 1  c.  Accordingly,  in  this  respect  Interpretive  Letter  No. 
261  is  superseded. 

In  the  bank’s  particular  case,  you  have  represented  that 
the  ESOP  will  initially  own  no  more  than  5  percent  of  the 
bank’s  stock.  This  amount  will  not  place  the  ESOP  in 
control  for  purposes  of  12  U.S.C.  371c.  It  is  also 
presumed  that  the  ESOP  will  not  have  the  power  to  elect 
a  majority  of  the  board  of  directors  of  the  bank  nor  the 
ability  to  influence  the  management  or  policies  of  the 
bank.  Accordingly,  if  this  exists,  it  will  not  be  an  affiliate 
of  the  bank  for  purposes  of  12  U.S.C.  371c.  However, 
if  the  ESOP  eventually  "controls"  the  bank,  it  would 
become  an  affiliate  and  subject  to  12  U.S.C.  371c. 

With  regard  to  your  second  question,  there  are  three 
possible  answers.  First,  if  the  debt  which  the  bank 
would  guarantee  is  collateralized  by  the  bank's  stock, 
then  the  bank  may  not  make  the  guarantee  because 
the  bank  may  end  up  owning  its  own  stock. 

See  12  U.S.C.  83.  Second,  if  the  debt  is  not  collateral¬ 
ized  by  the  bank’s  stock  and  the  ESOP  does  not  be¬ 
come  an  affiliate  of  the  bank,  then  the  bank  may 
guarantee  the  debt  of  the  ESOP.  A  national  bank  may 
guarantee  the  debts  of  another  when  the  bank  has  a 
substantial  interest  in  the  performance  of  the  transac¬ 
tion.  See  Interpretive  Ruling  7.7010,  12  CFR  7.7010.  In 
this  particular  case,  the  bank  would  have  a  substantial 
interest  in  the  performance  of  the  ESOP  because  it 
relates  to  the  retirement  benefits  of  the  bank's 
employees.  Finally,  if  the  debt  is  not  collateralized  by 
the  bank's  stock  and  the  ESOP  becomes  an  affiliate  of 
the  bank,  then  the  guarantee  would  be  a  "covered 
transaction"  and  subject  to  12  U.S.C.  371c. See  12 
U.S.C.  371c(b)(7)(E).  However,  in  order  to  avoid  such 
a  result,  the  ESOP  could  have  the  bank’s  holding  com¬ 
pany  (provided  one  exists)  guarantee  the  debt. 

With  regard  to  your  third  question,  there  are  three 
possible  answers.  First,  if  the  notes  are  collateralized 
by  the  bank’s  stock,  the  bank  may  not  purchase  them 
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because  like  the  guarantee  situation  above,  it  may  end 
up  owning  its  own  stock.  See  12  U.S.C.  83.  Second,  if 
the  notes  are  not  collateralized  by  the  bank's  stock  and 
the  ESOP  is  not  an  affiliate  of  the  bank,  then  the  bank 
may  purchase  the  ESOP's  notes  from  the  third-party 
lender.  The  buying  and  selling  ( i.e the  discounting  and 
negotiating)  of  promissory  notes  is  a  core  banking 
power.  See  12  U.S.C.  24  (Seventh).  Finally,  if  the  notes 
are  not  collateralized  by  the  bank's  stock  and  the  ESOP 
is  an  affiliate  of  the  bank,  then  the  purchase  of  the 
ESOP's  notes  would  be  subject  to  12  U.S.C.  371c.  See 
Federal  Reserve  Regulatory  Service  3-1131  (indicating 
that  all  purchases  of  affiliates’  notes  are  loans  or  exten¬ 
sions  of  credit  to  the  affiliated  organizations  and  subject 
to  12  U.S.C.  371c). 

With  regard  to  your  final  question,  absent  an  unsafe  or 
unsound  banking  practice,  there  is  nothing  in  the 
federal  banking  laws  which  would  prohibit  the  bank 
from  committing  to  fund  a  specified  dollar  amount  to  the 
ESOP  for  a  specified  number  of  years.  Whether  the 
commitment  would  constitute  an  unsafe  or  unsound 
banking  practice  would  be  based  on  an  analysis  of  the 
size  of  the  commitment  as  measured  against  the  size 
and  condition  of  the  bank.  It  is  presumed  that  this 
commitment  would  be  in  the  form  of  a  capital  contribu¬ 
tion  by  the  bank  to  the  ESOP.  Plowever,  this  commitment 
alone  may  not  be  the  basis  for  servicing  the  debt  to  the 
third-party  lender.  If  this  were  the  case,  then  the  com¬ 
mitment  would  be  the  functional  equivalentof  a  guaran¬ 
tee  and,  therefore,  governed  by  the  interpretation  set 
out  above. 

Peter  Liebesman 

Assistant  Director 

Legal  Advisory  Services  Division 

*  ★  * 


600— July  31,  1992 

This  is  in  response  to  your  letter  and  analysis  regarding 
the  Securities  and  Exchange  Commission's  (SEC)  Rule 
144A,  promulgated  under  the  Securities  Act  of  1933. 
Rule  1 44A  was  designed  to  facilitate  a  secondary 
market  for  institutional  investors  desiring  to  trade 
privately  placed  securities.  You  have  asked  the  Office 
of  the  Comptroller  of  the  Currency  (OCC)  to  revise  its 
current  interpretation  of  the  marketability  requirements 
for  "investment  securities”  found  in  the  OCC’s  regula¬ 
tions  enacted  under  12  U.S.C.  24  (Seventh),  to  include 
privately  placed  securities  traded  in  the  Rule  144A 
market  as  "investment  securities."  Your  request  is 


focused  primarily  on  the  eligibility  of  privately  placed 
asset-backed  securities. 

Section  24  (Seventh)  permits  a  national  bank  to  pur¬ 
chase  for  its  own  account  certain  "investment 
securities"  subject  to  the  OCC’s  regulations  and  sub¬ 
ject  to  a  10  percent  of  capital  limitation.  Section  24 
(Seventh)  further  defines  "investment  securities"  as, 
among  other  things,  "marketable  obligations."  The 
OCC’s  regulations,  found  in  12  CFR  1 ,  further  state  that 
a  security  is  marketable  if  it  "may  be  sold  with 
reasonable  promptness  at  a  price  which  corresponds 
reasonably  to  its  fair  value.”  1 2  CFR  1  5(a).  Prior  to  the 
promulgation  of  Rule  144A,  privately  placed  securities 
generally  could  only  be  resold  in  privately  negotiated 
transactions,  unless  the  securities  were  registered 
under  the  Securities  Act  of  1933.  As  such,  there  was  a 
lack  of  both  ready  buyers  and  ready  pricing  information 
about  sales  of  such  securities  and  their  estimated  fair 
value;  and  these  securities  did  not  meet  the  market¬ 
ability  requirements  for  investment  securities. 

While  Rule  144A  was  intended  to  create  a  secondary 
market  for  these  securities,  we  understand  this  secon¬ 
dary  market  is  limited  in  terms  of  the  number  of  both 
qualified  investors  and  issues  on  the  market  and  the 
low  level  of  trading  activity  in  the  Rule  144A  market.  To 
invest  in  a  Rule  144A  placement,  a  buyer  must  be  a 
"qualified  institutional  buyer"  within  the  meaning  of 
such  term  as  found  in  Rule  144A.  For  banks,  this 
requires  the  bank,  acting  for  its  own  account  or  for  the 
account(s)  of  other  qualified  institutional  buyers,  to  own 
and  invest  (on  a  consolidated  basis  with  any  sub¬ 
sidiaries)  on  a  discretionary  basis  at  least  $100  million 
(based  upon  cost  or  market  value,  if  using  market  value 
accounting)  in  securities  of  unaffiliated  issuers  (exclud¬ 
ing  U.S.  Government  or  agency  or  affiliate  securities 
and  excluding  securities  subject  to  repurchase  agree¬ 
ments  or  swaps),  and  requires  the  bank  to  have  an 
audited  net  worth  of  at  least  $25  million.  Rule 
1 44A(a)(  1  )(vi).  A  Federal  Reserve  Board  staff  letter 
dated  August  1,  1990,  indicated  that  there  were  only 
233  banks,  including  national  banks  and  state  banks, 
meeting  the  definition  of  a  "qualified  institutional  buyer" 
as  of  that  date. 

Upon  our  request,  you  referred  us  to  your  member 
banks  for  additional  information  concerning  the  trading 
in  Rule  144A  placements  and  concerning  the 
marketability  of  such  securities.  However,  after  meeting 
with  banks  and  reviewing  the  material  submitted,  we 
were  unable  to  obtain  any  information  demonstrating 
that  any  particular  issue  of  Rule  1 44A  securities  is  liquid 
within  the  requirements  of  12  CFR  1  at  this  time.  Addi¬ 
tionally,  the  SEC  staff  issued  a  report  recently  stating 
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the  SEC  has  not  yet  seen  evidence  that  the  secondary 
market  for  Rule  144A  securities  has  developed.1  We 
also  have  not  yet  seen  liquidity  comparable  to  that  level 
which  exists  for  investment  securities  eligible  under  Part 
1  in  the  current  market  for  privately  placed  Rule  144A 
securities,  thereby  limiting  the  marketability  of  such 
securities  National  banks  may  only  purchase  and  hold 
as  investment  securities  those  Rule  144A  securities 
which,  in  fact,  satisfy  the  required  marketability  standard, 
and  they  should  maintain  adequate  policies  and  proce¬ 
dures  to  ensure  that  investment  securities  they  purchase 
meet  these  regulatory  requirements. 

The  ability  of  a  national  bank  to  acquire  asset-backed 
securities,  however,  is  generally  not  limited  by  the  fact 
that  such  investments  may  not  be  eligible  as  "invest¬ 
ment  securities”  under  12  U.S.C.  24  (Seventh)  and  12 
CFR  1  for  national  bank  investments.  Such  interests 
may  be  purchased  by  national  banks  under  their 
authority  to  negotiate  evidences  of  debt.  See,  12  U.S.C. 
24  (Seventh)  and  Banking  Circular  181  (Rev.),  “Pur¬ 
chases  of  Loans  in  Whole  or  in  Part-Participations."  In 
purchasing  such  interests  as  loans,  the  OCC  requires 
national  banks  to  engage  in  safe  and  sound  lending 
practices.  In  particular,  in  the  acquisition  of  asset- 
backed  interests,  the  OCC  will  expect  a  bank  to  pos¬ 
sess  the  requisite  level  of  expertise  and  sophistication 
necessary  to  acquire  and  hold  these  interests  as  loans. 
As  part  of  the  demonstration  of  this  knowledge  and 
expertise,  the  OCC  expects  banks  to  make  an  informed 
credit  judgment  in  a  manner  consistent  with  the  acquir¬ 
ing  bank's  credit  policy.  Moreover,  such  acquisitions 
should  be  based  on  acomplete  review  of  relevant  credit 
information  and  be  subject  to  appropriate  loan  ad¬ 
ministration  practices.  The  relevancy  of  the  credit  infor¬ 
mation  and  the  appropriateness  of  credit  administration 
would  of  course  be  determined  by  the  nature  and 
type(s)  of  credit  being  underwritten.  At  a  minimum, 
conformance  to  appropriate  credit  administration 
standards  will  require  the  lender  to  obtain  assurances 
of  continuing  access  over  the  life  of  the  interest  to 
appropriate  credit  and/or  portfolio  performance  data 
prior  to  purchasing  the  interest.  The  analysis  conducted 
at  the  time  of  acquisition  should  be  maintained  as  part 
of  fully  documented  loan  files. 

Additionally,  the  Secondary  Mortgage  Market  En¬ 
hancement  Act  of  1984  (SMMEA)  amended  12  U.S.C. 


1  In  its  authorizing  release  adopting  Rule  1 44  A,  the  SEC  indicated  that 
investment  companies  may  treat  Rule  1 44 A  securities  as  "investment 
securities  (thereby  not  subject  to  the  10  percent  of  assets  investment 
limitation  for  illiquid  securities)  if  the  board  of  directors  of  the  invest- 
merit  company  determines  that  the  Rule  I44A  security  is  "liquid  "  The 
SEC  staff  indicated  in  its  recent  report  that  only  three  of  ten  fund 
complexes  have  determined  that  certain  Rule  144 A  securities  are 
readily  marketable  and  thus  not  subject  to  the  "illiquid  securities" 
restrictions  SEC  staff  report  on  Rule  144A  [Current  Binder]  Fed  Sec 
:CH)  84  918  (1902) 


24  (Seventh)  to  provide  that  limitations  and  restrictions 
concerning  national  banks’  purchasing  investment 
securities  do  not  apply  to  certain  mortgaged-backed 
securities  described  in  the  statute,  except  to  the  extent 
described  in  OCC  regulations.  Accordingly,  national 
banks  are  permitted  to  purchase  such  mortgage- 
backed  securities.  While  we  have  not  chosen  to  adopt 
regulations  limiting  bank  investments  in  SMMEA 
eligible  securities,  we  have,  as  part  of  a  Federal 
Financial  Institution  Examination  Council  supervisory 
policy  statement,  issued  guidelines  that  have  the 
effect  of  limiting  bank  investments  in  certain  types  of 
SMMEA  eligible  securities.  See ,  Banking  Circular  228 
(Rev.),  “Supervisory  Policy  Statement  on  Securities 
Activities." 

We  share  the  interest  of  the  Reserve  City  Bankers  in 
permitting  national  banks  to  invest  and  lend  prudently 
and  in  a  safe  and  sound  manner.  If  you  have  any 
questions  please  call  Owen  Carney,  Senior  Investment 
Advisor,  or  Jeff  Mace,  Attorney,  Securities,  Investments, 
and  Fiduciary  Practices  Division. 

Susan  F.  Krause 

Senior  Deputy  Comptroller  for 

Bank  Supervision  Policy 

★  *  ★ 


601 — August  6,  1992 

This  is  in  response  to  your  request  of  July  2,  1992,  that 
the  Office  of  the  Comptroller  of  the  Currency  (OCC) 
issue  an  interpretive  letter  permitting  national  banks  to 
offer  and  sell  nonconvertible  subordinated  debt  in  cer¬ 
tain  limited  circumstances  without  complying  with  the 
specific  offering  circular  requirements  of  12  CFR  16. 

You  stated  that  the  OCC  has  already  issued  such  a 
letter1  for  sales  of  senior  debt  by  national  banks  that 
has  provided  substantial  benefits.  The  letter  allows  a 
national  bank  that  is  a  subsidiary  of  a  holding  company 
with  securities  registered  under  the  Securities  Ex¬ 
change  Act  of  1934  (Exchange  Act)  to  use  in  certain 
circumstances  an  offering  circular  that  incorporates  by 
reference  the  holding  company's  Exchange  Act  filings 
and  includes  the  bank’s  call  reports.  The  OCC  has  also 
issued  a  letter  permitting  the  incorporation  by  reference 
of  a  bank’s  call  reports  rather  their  inclusion  in  the 
offering  circular.2 


1  OCC  Interpretive  Letter  No  432,  reprinted  in  [  1988- 1989  Transfer 
Binder]  Fed  Banking  L  Rep  (CCH)  85,656  (December  28.  1987) 

2 Letter  from  Michael  Dugas,  Senior  Attorney,  dated  February  26 
1991  (unpublished) 
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You  represented  that  the  preparation  of  detailed  finan¬ 
cial  disclosure  materials  limited  to  the  issuing  bank  in 
full  compliance  with  12  CFR  16  results  in  unreasonable 
delay  and  expense  in  a  situation  where  the  bank  is  a 
subsidiary  of  a  registered  holding  company  and  a 
number  of  specific  investor  protections  are  present.  You 
also  represented  that  in  such  a  situation  disclosure  to 
investors  is  not  appreciably  improved  by  requiring  the 
circular  to  include  financial  information  regarding  the 
bank  in  the  detail  that  is  now  required  by  12  CFR  16. 
You  further  represented  that  the  needs  of  the  investors 
would  be  adequately  met  by  a  detailed  description  of 
the  subordinated  debt  and  the  incorporation  of  the 
issuing  bank’s  call  report  and  the  reports  the  parent 
bank  holding  company  files  with  the  SEC.3 

The  OCC  has  determined  that  offers  and  sales  of 
nonconvertible  subordinated  debt  without  compliance 
with  the  offering  circular  requirements  set  forth  in  12 
CFR  16  are  appropriate  if  a  number  of  specific  require¬ 
ments  are  met.  Those  requirements  are  designed  to 
ensure  that  investors  have  access  to  the  information 
they  need  regarding  their  potential  investments  and  the 
knowledge  and  experience  in  financial  and  business 
matters  to  evaluate  that  information. 

Accordingly,  a  national  bank  that  offers  and  sells  non- 
convertible  subordinated  debt  does  not  need  to  comply 
with  the  offering  circular  requirements  of  12  CFR  16  if 
the  following  requirements  are  met: 

(1)  The  bank  issuing  the  debt  is  a  subsidiary  of  a 
bank  holding  company  that  has  securities 
registered  under  the  Exchange  Act; 

(2)  The  insured  depository  institution  subsidiaries 
of  the  registered  bank  holding  company  con¬ 
stitute  at  least  80  percent  of  the  bank  holding 
company's  assets;4 

(3)  The  debt  is  offered  and  sold  only  to  accredited 
investors,  as  that  term  is  defined  in  17  CFR 
230.501(a); 


3 In  fact,  in  your  view  the  reports  filed  by  a  registered  bank  holding 
company  coupled  with  the  call  reports  o  f  the  issuing  bank  subsidiary 
provide  particularly  useful  disclosure  to  investors,  in  light  of  the 
commonly  controlled  liability  rule  in  12  U.S.C.  1815(e).  Section 
1815(e)  provides  that  an  insured  depository  institution  may  be  liable 
to  the  FDIC  for  losses  or  anticipated  losses  incurred  in  connection 
with  a  commonly  controlled  insured  depository  institution  Therefore, 
an  investor  in  securities  issued  by  one  bank  subsidiary  of  a  holding 
company  needs  to  evaluate  the  financial  condition  of  all  the  bank 
subsidiaries  of  that  holding  company 

4  The  80  percent  of  assets  figure  listed  here  is  the  figure  you 
proposed  We,  therefore,  do  not  address  whether  a  smaller  percent¬ 
age  may  be  appropriate  in  certain  circumstances 


(4)  The  debt  is  offered  and  sold  by  a  reputable 
and  experienced  underwriter,  not  affiliated  with 
the  bank,  as  part  of  an  underwritten  offering, 

(5)  The  debt  is  sold  in  minimum  denominations  of 
more  than  $100,000  and  each  note  or  debenture 
provides  that  it  cannot  be  exchanged  for  notes  or 
debentures  of  the  bank  in  smaller  denominations; 

(6)  The  debt  is  rated  as  investment  quality  by  a 
nationally  recognized  statistical  rating  agency; 

(7)  Potential  purchasers  receive  an  offering  cir¬ 
cular  that  includes  a  statement  in  boldface  type 
that  the  obligations  do  not  represent  deposits  and 
will  not  be  insured  by  the  Federal  Deposit  In¬ 
surance  Corporation  or  any  other  government 
agency,  contains  a  description  of  the  terms  of  the 
debt,  the  use  of  proceeds,  and  method  of  distribu¬ 
tion,  and  incorporates  the  bank’s  latest  call  report 
and  the  bank  holding  company’s  filings  under  the 
Exchange  Act; 

(8)  The  offering  circular  and  any  amendments  are 
filed  with  the  OCC  no  later  than  the  fifth  business 
day  after  they  are  first  used;  and, 

(9)  Filing  fees  are  submitted  in  accordance  with 
12  CFR  16.3(h). 

National  banks  that  make  offers  and  sales  of  subor¬ 
dinated  debt  in  accordance  with  the  above  require¬ 
ments  are  also  subject  to  the  antifraud  provisions  of  the 
federal  securities  laws.  15  U.S.C.  77q(a)  and  78j(b);  17 
CFR  240.10b-5.  In  addition,  compliance  with  12  CFR 
5.47  is  necessary  if  the  subordinated  debt  is  to  be 
considered  part  of  a  bank’s  capital.  See  vol.  1  of  the 
Comptroller's  Manual  for  Corporate  Activities,  Policies 
and  Procedures  (January  1992). 

Please  be  advised  that  legislative  or  regulatory 
developments  may  necessitate  a  change  in  this  posi¬ 
tion.  We  reserve  the  right  to  reach  a  different  conclusion 
should  different  facts  come  to  our  attention 

Ellen  Broadman 
Director 

Securities,  Investments,  and 
Fiduciary  Practices  Division 


602— August  13,  1992 

Your  letter  to  Eric  Thompson  has  been  referred  to  me 
for  reply.  It  inquires  about  the  application  of  the  national 
bank  lending  limit,  12  U.S.C.  84,  to  loans  by  national 
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banks  to  limited  liability  companies.  Specifically,  you 
ask: 

How  is  the  federal  lending  limit  law  applied  to 
a  national  bank  that  lends  to  a  limited  liability 
company? 

2.  How  is  a  national  bank  to  determine  "liability” 
when  it  lends  to  a  limited  liability  company? 

3.  Are  there  any  specific  exceptions  or  require¬ 
ments  that  would  be  applicable  to  the  lending 
limit  when  a  national  bank  lends  to  a  limited 
liability  company? 

Limited  Liability  Companies 

It  is  our  understanding  that  limited  liability  companies 
(LLCs)  are  a  recent  addition  to  the  list  of  legal  business 
organizations.  At  least  nine  states  have  enacted  laws 
allowing  the  formation  of  LLCs  and  a  number  of  states 
are  considering  similar  laws.  See  Daniel  B.  Moskowitz, 
New  Way  to  Organize  Business  is  Gaining  Wider  Ac¬ 
ceptance,  Washington  Post,  November.  4, 1991,  at  FI  4. 
LLCs  are  now  permitted  in  Kansas  as  a  result  of  the 
passage  of  the  Kansas  Limited  Liability  Company  Act, 
HB  3064,  in  1990.  See  Kan.  Stat.  Ann.  17-7601  et  seq 
(Supp.  1991). 

LLCs  exhibit  some  of  the  characteristics  of  both  cor¬ 
porations  and  partnerships. 

Like  corporate  shareholders,  owners  of  limited 
liability  companies  have  no  liability  to  the  LLC 
beyond  their  initial  contributions  to  the  LLCs.  Like 
corporations,  LLCs  must  file  organizational  docu¬ 
ments  and  an  annual  report  with  the  secretary  of 
state.  At  the  same  time  LLCs  have  the  partnership 
attributes  of  management  by  owners  (instead  of 
managers),  restricted  transferability  of  ownership 
interests,  and  dissolution  upon  the  death,  retire¬ 
ment  or  resignation  of  an  owner.  The  net  result  is 
that  LLCs  are  taxed  as  partnerships,  but  owners 
have  the  limited  liability  of  shareholders.  For  many 
small  businesses,  LLCs  provide  the  best  of  both 
worlds. 

Steven  C.  Bahls,  Can  Montana  Business  Have  Its 
"Cake  "  and  Eat  It  Too?,  Mont.  Law.,  May  1992,  at  3.  See 
also  Rev.  Rul  88-76,  1988-2  C.B.  360  (unincorporated 
organization  operating  under  Wyoming  LLC  Act  clas¬ 
sified  as  partnership  for  federal  tax  purposes). 

Legal  Lending  Limit  and  LLCs 

All  loans  and  extensions  of  credit  made  by  national 
banks  are  subject  to  the  legal  lending  limits  found  in  12 


U.S.C.  84.  Generally,  loans  to  any  one  person1  out¬ 
standing  at  one  time  must  not  exceed  1 5  percent  of  the 
unimpaired  capital  and  unimpaired  surplus  of  the  na¬ 
tional  bank.  See  1 2  U.S.C.  84(a).  The  Comptroller  of  the 
Currency  is  given  authority  to  establish  limits  or  require¬ 
ments  for  particular  classes  or  categories  of  loans  or 
extensions  of  credit  not  specifically  addressed  in  12 
U.S.C.  84.  See  12  U.S.C.  84(d).  Because  persons  tend 
to  borrow  in  various  capacities,  the  Comptroller  has 
promulgated  loan  combination  rules  to  clarify  the  man¬ 
ner  in  which  the  lending  limit  applies  to  various 
categories  of  borrowers. 

The  general  loan  combination  rules,  found  in  12  CFR 
32.5(a),  are  that  “loans  or  extensions  of  credit  to  one 
person  will  be  attributed  to  other  persons  .  .  .  when  (i) 
the  proceeds  of  the  loans  or  extensions  of  credit  are  to 
be  used  for  the  direct  benefit  of  the  other  person  or 
persons  or  (ii)  a  common  enterprise  is  deemed  to  exist 
between  the  persons.”  In  addition,  12  CFR  32.5 
addresses  lending  limit  combination  rules  in  connec¬ 
tion  with  loans  made  to  corporations,  partnerships,  and 
limited  partnerships.  Because  of  the  newness  of  LLCs, 
1 2  CFR  32  does  not  specifically  address  the  application 
of  the  national  bank  lending  limit  to  LLCs.  Nevertheless, 
the  treatment  of  loans  made  to  LLCs  may  be  deter¬ 
mined  by  considering  the  rationale  behind  the  lending 
limit  combination  rules  relating  to  corporations  and 
partnerships  because  LLCs  possess  some  of  the  at¬ 
tributes  of  both  of  these  organizations. 

The  partnership  loan  combination  rule  is  based  on  "the 
single  premise  that  partnership  loans  are  unique  since, 
under  the  law,  each  partner  in  a  general  partnership  is 
jointly  and  severally  liable  for  all  liabilities  of  the  partner¬ 
ship.”  National  Bank  Lending  Limits,  48  Fed.  Reg. 
15,844,  15,848  (Apr.  12,  1983).  Thus,  “any  loan  to  a 
partnership  [is]  considered,  separately,  a  loan  to  each 
member  of  the  partnership  for  lending  limit  purposes.” 
Id. 

The  per  se  rule  of  combination  or  partnership  loans  “is 
not  applicable  to  limited  partners  in  limited  partner¬ 
ships  or  to  members  of  joint  ventures  or  associations  if 
such  partners  or  members,  by  the  terms  of  the  partner¬ 
ship  ormembership  agreement,  are  not  to  be  held  liable 
for  the  debts  or  actions  of  the  partnership,  joint  venture, 
or  association.”  12  CFR  32.5(c)(3).  The  general  loan 
combination  rules  (i.e. ,  the  direct  benefits  test  and  the 
common  enterprise  test),  however  "are  applicable  to 
such  partners  or  members."  Id. 


1  "Person"  is  defined  in  12  U  S  C  84(b)(2)  to  include  "an  individual 
sole  proprietorship,  partnership,  pint  venture,  association,  cor¬ 
poration,  or  any  similar  entity  or  organization  " 


Reflecting  a  primary  tenet  of  corporation  law  that  a 
shareholder’s  liability  is  limited  to  the  amount  of  a 
shareholder’s  contribution,  the  corporation  loan  com¬ 
bination  rule  states  that  "[IJoans  or  extensions  of  credit 
to  a  person  and  its  subsidiary2  or  to  subsidiaries  of  one 
person  need  not  be  combined  where  the  bank  has 
determined  that  the  person  and  subsidiaries  involved 
are  not  engaged  in  a  common  enterprise  as  that  term 
is  defined  in  [12  CFR  32.5(a)(2)].”  12  CFR  32.5(b)(2) 
(emphasis  in  original).  Thus,  "[bjanks  lending  to  com¬ 
monly  controlled  corporations  and  their  controlling  en¬ 
tities  should  . . .  institute  procedures  to  ensure  that  the 
entities  are  not  part  of  a  ’common  enterprise’  or  partner¬ 
ship  or  otherwise  connected  in  a  manner  requiring 
combination."  National  Bank  Lending  Limits,  48  Fed. 
Reg.  at  15848. 

Loans  and  extensions  of  credit  to  partnerships,  limited 
partnerships  and  corporations,  then,  are  subject  to 
special  loan  combination  rules.  In  addition,  the  general 
loan  combination  rules  (i.e.,  the  common  enterprise  test 
and  the  direct  benefit  test)  apply  to  these  business 
organizations.  If  any  of  these  tests  are  met,  loans  or 
extensions  of  credit  to  the  entities  must  be  combined. 

LLCs  are  similar  to  limited  partnerships  and  corpora¬ 
tions  in  that  the  liabilities  of  their  members  are  limited 
to  the  amounts  of  their  contributions,  including  con¬ 
tributions  already  made  and  those  still  owned  under  the 
terms  of  the  articles  of  organization  or  other  contract. 
See,  e.q.,  Kan.  Stat.  Ann.  17-7619,  17-7620.  Thus,  like 
loans  or  extensions  of  credit  to  limited  partnerships  and 
corporations,  loans  or  extensions  of  credit  to  LLCs  need 
not  be  attributed  to  their  members  unless  a  general  loan 
combination  rule  (i.e.,  the  direct  benefit  test  or  the 
common  enterprise  test),  mentioned  in  12  CFR  32.5,  is 
found  to  apply. 

Determination  of  “Liability” 

The  rules  described  above  explain  the  extent  to  which 
loans  to  LLCs  must  be  combined  with  a  national  bank's 
loans  to  LLC  members  for  the  purposes  of  12  U.S.C. 
84.  Legal  liability  for  loans  made  by  national  banks  to 
LLCs  would  be  controlled  by  state  law.  See,  e.g.,  Kan. 
Stat.  Ann.  17-7619,  17,7620.  According  to  Kansas  LLC 
statutes,  the  liabilities  of  LLC  members  are  limited  to 
the  amounts  of  their  contributions,  including  contribu¬ 
tions  already  made  and  those  still  owed  under  the  terms 
of  the  articles  of  organization  or  other  contract.  Mem¬ 
bers  are  not  otherwise  liable  for  debts  owed  by  the  LLC. 


2  "[A]  corporation  is  a  subsidiary  of  any  person  which  owns  or  benefi¬ 
cially  owns  more  than  50  percent  of  the  voting  stock  of  the  corpora¬ 
tion."  12  CFR  32.5(b)(1). 


Specific  Exceptions  and  Requirements 

The  exceptions  of  the  lending  limit,  found  in  12  U.S.C. 
84(c),  which  are  based  on  the  type  of  collateral  secur¬ 
ing  a  loan  and  which  apply  to  all  borrowers,  would  also 
apply  to  loans  extended  to  LLCs.  With  respect  to 
specific  requirements,  the  corporate  group  rule,  found 
at  12  CFR  32.5(b)(3),  would  apply  to  LLCs  and  their 
members  and  subsidiaries.  This  rule  provides  that  a 
national  bank's  loans  or  extensions  of  credit  to  a  “cor¬ 
porate  group"  may  not  exceed  50  percent  of  the  bank’s 
unimpaired  capital  and  unimpaired  surplus.  "A  cor¬ 
porate  group  includes  a  person  and  all  of  its  sub¬ 
sidiaries.”  12  CFR  32.5(b)(3).  The  definitions  of 
"person,"  "corporate  group,”  and  "subsidiary”  are  very 
broad  and  would  include  LLCs.  Both  the  LLC  and  an 
LLC  member  are  “persons.”  See  12  U.S.C.  84(b)(2).  To 
be  a  "subsidiary,"  at  least  50  percent  of  an  entity’s 
voting  stock  must  be  owned  or  beneficially  owned  by 
the  “person."  See  12  CFR  32.5(b)(1).  Because  LLC 
members  may  participate  in  the  management  of  an  LLC 
based  on  the  amount  of  their  contributions,  their  mem¬ 
bership  interests  would  be  considered  the  equivalent 
of  voting  stock.  Thus,  a  "corporate  group”  would  in¬ 
clude  a  “person"  (either  the  LLC  or  an  LLC  member) 
and  all  of  its  “subsidiaries."  Of  course,  as  mentioned 
above,  for  a  subsidiary  to  be  included  in  the  corporate 
group  test,  the  person  must  own  (directly  or  indirectly) 
at  least  50  percent  of  the  voting  stock  of  the  subsidiary; 
any  lesser  ownership  interest  would  not  bring  the  sub¬ 
sidiary  within  the  corporate  group  test  for  application  of 
the  50  percent  lending  limit  cap. 

William  B.  Glidden 
Assistant  Director 

Bank  Operations  and  Assets  Division 

★  Hr  * 


603 — August  31,1 992 

Your  facsimile  correspondence  to  Ms.  Janice  Booker, 
Director,  Customer  and  Industry  Affairs  Division,  has 
been  referred  to  me  for  reply.  Essentially,  you  inquired 
whether  the  bank  could  purchase  options  on  real  estate 
in  the  circumstances  described  below.  Within  the  limits 
outlined,  such  purchases  would  be  permissible. 

The  facts  may  be  summarized  as  follows.  The  bank 
proposes  to  form  a  Community  Development  Corpora¬ 
tion  (CDC)  subsidiary  to  act  as  a  general  partner  in  a 
community  development  project  (Limited  Partnership 
or  Project).  The  bank  will  be  a  limited  partner  in  the 
limited  partnership.  Participants  besides  the  bank  will 
include  a  for-profit  general  partner  and  a  local  nonprofit 
agency  as  a  special  limited  partner.  Your  correspon- 
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dence  indicates  that  the  purposes  of  the  project  will 
include  providing  affordable  rental  housing  to  low-  and 
moderate-income  individuals  and  training  such  in¬ 
dividuals  in  various  aspects  of  home  ownership  and 
budgeting  In  order  to  accomplish  these  purposes,  the 
project  will  purchase  up  to  50  single  family  residences 
as  rental  properties. 

The  project  would  like  to  apply  for  low-interest  loans 
from  the  Wisconsin  Housing  and  Economic  Develop¬ 
ment  Authority  (WHEDA)  by  September  8,  1992,  the 
deadline  for  application  submission.  WHEDA  will  not 
award  funds  to  applicants  unless  low-income  housing 
properties  are  under  the  “control"  of  the  applicant. 
Control  must  be  evidenced  by  an  option  to  purchase  or 
an  offer  to  purchase  real  property. 

Because  of  the  bank’s  concern  that  the  project  will  not 
be  approved  by  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  in  sufficient  time  for  the  project  to 
acquire  options  to  purchase  low-income  housing 
properties,  the  bank  proposes  to  acquire  them  as  a 
preliminary  step.  The  bank’s  options  to  purchase  would 
be  contingent  upon  receiving  OCC  approval  of  the 
project  and  applying  for  WHEDA  funding,  also  subject 
to  OCC  approval.  You  indicated  in  a  telephone  conver¬ 
sation  with  Margaret  Hesse,  an  attorney  on  my  staff,  that 
the  bank  will  not  exercise  the  options;  rather,  the  limited 
partnership  would  make  the  actual  purchases  of  the 
properties. 

Discussion 

Twelve  U.S.C.  29  sets  forth  limited  circumstances  in 
which  a  national  bank  may  "purchase,  hold  and  con¬ 
vey"  real  estate.  In  addition,  Interpretive  Ruling  7.7480, 
12  CFR  7.7480,  has  been  interpreted  by  the  OCC  as 
additional  authority  for  national  banks,  through  a  CDC 
or  community  development  project  investment,  to  ac¬ 
quire  real  property.  See  Banking  Circular  185  (Rev.)  at 
3  (Feb.  16,  1990). 

Acquiring  contingent  options  to  purchase  property  is 
an  activity  not  included  in  the  limited  circumstances 
enumerated  in  12  U.S.C.  24  (Seventh).  It  is,  however, 
proposed  in  furtherance  of  an  activity  that  is  authorized 
investment  in  a  community  development  project. 
This  situation  is  analogous  to  another  circumstance  in 
which  the  OCC  has  permitted  national  banks  to  par¬ 
ticipate  in  a  nominally  ultra  vires  activity,  the  holding  of 
equity  warrants,  in  order  to  take  part  in  an  authorized 
activity,  lending  money  According  to  Interpretive 
Ruling  7  7312,  12  CFR  7.7312,  "[a]  national  bank  may 
take  as  consideration  for  a  loan  a  share  in  the  profit, 
income  or  earnings  from  a  business  enterprise  of  a 
borrower  The  OCC  has  opined  that  the  "share  in  the 


profit,  income  or  earnings"  may  include  stock  purchase 
warrants,  which  have  the  characteristics  of  equity 
securities.  Letter  from  Thomas  G.  DeShazo,  Deputy 
Comptroller  of  the  Currency  at  1  (June  21,  1974)  (un¬ 
published)  (DeShazo  Letter).  Typically,  national  banks 
are  prohibited  from  purchasing  stock  for  their  own 
accounts  under  12  U.S.C.  24  (Seventh).  The  OCC 
opined  that  stock  purchase  warrants  are  a  permissible 
form  of  a  share  in  the  earnings  of  a  business;  however, 
such  warrants  may  not  be  exercisable  at  the  option  of 
the  issuer,  and  may  not  be  exercised  by  the  national 
bank  receiving  them.  DeShazo  Letter  at  1.  The  OCC 
allowed  the  national  banks  to  sell  such  warrants,  since 
that  appeared  to  be  the  only  way  the  bank  could  realize 
any  profits  from  the  loan.  Id. 

In  the  instant  case,  national  banks  normally  may  not 
purchase,  hold  or  convey  real  property,  except  for  the 
purposes  enumerated  in  12  U.S.C.  29.  National  banks 
may,  and  are  encouraged  to,  invest  in  community 
development  projects,  which,  in  turn,  often  acquire  and 
hold  real  estate.  See  12  CFR  7.7480;  Banking  Circular 
1 85  (Rev.)  (Feb.  1 6, 1 990).  To  facilitate  the  bank’s  future 
investment  in  the  project,  the  bank  may  identify  eligible 
low-income  properties  and  enter  into  options  to  pur¬ 
chase  such  properties  as  a  preliminary  step  to  make 
eligible  the  project  for  consideration  for  low-interest 
loans  from  WHEDA. 

The  bank  and  the  options,  however,  must  meet  the 
following  restrictions  or  the  bank’s  action  will  be  ultra 

vires: 

1.  The  options  must  be  contingent  upon  the 
approval  of  the  project  by  the  OCC  and  upon 
applying  for  the  WHEDA  funding,  also  subject 
to  OCC  approval. 

2.  Under  no  circumstance  may  the  bank  exer¬ 
cise  the  options  to  purchase  the  properties. 

3.  The  bank  may  transfer  the  options  to  the 
project  either  as  a  charitable  donation  or  for 
value. 

4.  If  the  options’  contingencies  are  not  satisfied 
(i.e.,  the  project  is  not  approved  by  the  OCC 
or  if  funding  is  not  granted  by  WHEDA),  the 
bank  may  sell  the  options  to  a  third  party  at 
no  profit. 

These  limitations  ensure  that  the  bank  will  not  speculate 
on  real  estate,  a  primary  reason  for  the  enactment  of  12 
U.S.C.  29,  because  the  bank  cannot  profit  as  a  result 
of  the  options.  On  the  other  hand,  the  public  purpose 
of  the  project  will  be  furthered  by  the  bank’s  preliminary 


acquisition  of  the  real  estate  options,  which  will  enable 
the  project  to  become  eligible  for  low-interest  funding. 

William  B.  Glidden 
Assistant  Director 

Bank  Operations  and  Assets  Division 

x  it  it 


No  Objection  Letters 


90-2— June  18,  1992 

This  is  in  response  of  your  letter  regarding  the  appraisal 
regulation  issued  by  the  Office  of  the  Comptroller  of  the 
Currency  (OCC).  Your  letter  concerned  the  application 
of  the  appraisal  regulation  to  the  "streamline  refinance" 
program  of  the  Federal  Housing  Administration  (FHA) 
and  the  "interest  rate  reduction  refinancing  loan"  pro¬ 
gram  of  the  Department  of  Veterans  Affairs  (VA). 

Subsequent  to  the  receipt  of  your  letter,  the  OCC 
amended  its  appraisal  regulation  to  specifically  ad¬ 
dress  appraisal  requirements  for  government  guaran¬ 
teed  loans.  Currently,  the  OCC  appraisal  regulation 
provides  that  an  appraisal  is  not  required  for  any  trans¬ 
action  in  which: 

[A]  regulated  institution  makes  or  purchases  a 
real  estate  loan  that  is  insured  or  guaranteed  by 
an  agency  of  the  United  States  government, 
provided  the  transaction  is  supported  by  an  ap¬ 
praisal  that  conforms  to  the  appraisal  rules  or 
other  written  appraisal  requirements  of  the 
Federal  agency  providing  the  insurance  or 
guarantee. 

12CFR  34.43(a)(6). 

This  provision  also  would  apply  to  the  streamline 
refinance  and  interest  rate  reduction  financing  loan 
programs  offered  by  the  FHA  and  VA  respectively. 
Therefore,  a  national  bank  that  participates  in  those 
programs  needs  to  comply  with  the  appraisal  require¬ 
ments  imposed  by  the  appropriate  loan  guarantee  pro¬ 
gram  rather  than  obtaining  an  appraisal  that  meets  the 
requirements  of  the  OCC  appraisal  regulation. 

As  with  all  real  estate-related  financial  transactions  that 
do  not  require  appraisals,  principles  of  safe  and  sound 
banking  require  the  bank  to  obtain  an  appropriate 
evaluation  of  the  real  estate  collateral.  The  evaluation 
must  be  prepared  by  a  competent  person  capable  of 
rendering  an  unbiased  estimate  of  value.  In  the  context 


of  a  government  guaranteed  residential  real  estate 
refinancing  program,  a  less  detailed  analysis  may  be 
provided  based  upon  information  such  as  current  tax 
assessed  value,  comparable  property  sales  or  informa¬ 
tion  on  collateral  values  developed  to  comply  with  the 
streamline  refinance  and  interest  rate  reduction  financ¬ 
ing  loan  programs. 

The  evaluation  must  be  in  writing,  signed,  dated  and 
include  the  preparer's  name  and  address.  An  individual 
who  conducts  an  evaluation  should  have  real  estate- 
related  training  or  experience,  but  does  not  have  to  be 
a  state  licensed  or  certified  appraiser. 

The  foregoing  staff  opinion  is  based  on  present  inter¬ 
pretations  of  existing  laws  and  regulations.  While  this 
informal  staff  advisory  letter  provides  a  current  state¬ 
ment  of  the  staff's  views  concerning  the  application  of 
relevant  law  to  the  activities  and  transactions 
described,  the  positions  stated  in  this  letter  are  subject 
to  reconsideration  and  should  not  be  regarded  as 
precedents  binding  on  the  OCC.  In  addition,  this  infor¬ 
mal  advisory  position  of  the  staff  does  not  constitute 
official  action  by  the  Comptroller. 

I  trust  this  letter  is  responsive  to  your  request.  The  OCC 
and  the  other  financial  institutions  regulatory  agencies 
intend  to  provide  more  comprehensive  guidance  on 
several  issues  related  to  the  appraisal  regulations  is¬ 
sued  under  Title  XI  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989.  Those 
guidelines  are  under  development  and  will  be  made 
available  when  they  are  completed. 

Horace  G.  Sneed 
Senior  Attorney 

Legal  Advisory  Services  Division 


Appendix 
April  15,  1991 

Pursuant  to  our  earlier  conversation,  I  have  obtained 
the  information  that  you  requested  regarding  the 
volume  of  our  FHAA/A  streamline  refinances  within  the 
First  Union  Mortgage  Corporation  subsidiary  First 
Union  Mortgage  Corporation  currently  has  282  FHAA/A 
streamline  refinances  in  process,  representing  a  total 
dollar  value  of  $19,662,084  Of  the  foregoing  282  ap¬ 
plications  in  process,  197  of  these  (representing  a 
dollar  value  of  $13,511,830)  are  FHA/VA  streamline 
refinances  of  current  Mortgage  Company  loans.  The 
total  number  of  refinances  in  process  (conventional  and 
government  insured,  but  not  streamline)  are  3,838, 
reflecting  a  dollar  value  of  $461 ,030,591 
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The  above  figures  have  been  fairly  consistent  for  the 
past  45  days  and  are  expected  to  remain  in  this  range, 
but  will  ultimately  decline  in  volume  unless  there  is 
another  significant  drop  in  interest  rates.  I  trust  that  this 
information  will  be  helpful  to  you.  I  would  suggest  that 
given  the  relatively  small  percentage  of  refinances 
which  are  streamline  refinances,  and  given  the  fact  that 
the  streamline  refinance  serves  to  reduce  the  borrowers 
monthly  payment,  I  believe  the  risk  to  our  mortgage 
subsidiary  in  not  obtaining  an  appraisal  on  a  streamline 
refinance  is  minimal.  The  requirement  of  an  appraisal 
would  defeat  the  purpose  of  the  streamline  refinance 
program,  and  would  only  penalize  borrowers.  We  will 
comply,  of  course,  with  any  decision  that  your  office 
renders  on  this  subject.  Your  assistance  in  this  matter 
is  greatly  appreciated. 

*  X  * 


92-3— June  30,  1992 

This  is  in  response  to  your  letters  to  Mr.  Tommy  R. 
Tucker,  NBE,  in  which  you  requested  clarification  of  the 
appraisal  regulation  promulgated  by  the  Office  of  the 
Comptroller  of  the  Currency  (OCC).  See  12  CFR  34.41 
et  seq.  Specifically,  you  are  interested  in  how  the  ap¬ 
praisal  regulation  affects  an  institution’s  use  of  update 
appraisals,  appraisal  reviews,  and  appraisals  for  other 
real  estate  owned  (OREO).  The  format  set  forth  in  your 
letter  will  be  followed  in  answering  your  questions. 

Do  update  appraisals  contracted  to  outside  appraisers 
have  to  be  full  narrative  reports  or  would  an  abbreviated 
version  suffice? 

An  update  appraisal  currently  is  not  acceptable  as  an 
appraisal  under  the  OCC  appraisal  regulation.  How¬ 
ever,  an  update  of  a  prior  appraisal  may  be  used  to 
assess  whether  the  prior  appraisal's  estimate  of  value 
remains  valid.  An  update  of  a  prior  appraisal  also  may 
be  used  where  an  evaluation,  rather  than  an  appraisal, 
is  required. 

Are  bank  staff  appraisers  allowed  to  perform  both 
original  and  update  appraisals? 

The  OCC  does  not  discourage  the  use  of  staff  ap¬ 
praisers  However,  staff  appraisers  are  bound  by  the 
same  qualification  criteria  as  outside  fee  appraisers 
and  must  be  independent  of  the  transaction  as 
specified  in  the  rule  See  12  CFR  34  45(a). 

Do  the  OCC  regulations  specify  that  OREO  properties 
be  reappraised  annually7 


Your  question  regarding  annual  appraisals  for  other  real 
estate  owned  appears  to  grow  out  of  the  requirements  of 
Interpretive  Ruling  7.3025  (I.R.  7.3025).  See  12  CFR 
7.3025.  National  banks  “must  obtain  annually  from  an 
independent  qualified  appraiser  a  current  appraisal  of  fair 
value.  .  .  or  certification,  in  letter  form,  that  the  fair  value 
has  not  declined."  I.R.  7.3025(h),  12  CFR  7.3025(h).  This 
rule  remains  in  effect,  and  national  banks  may  obtain  an 
annual  certification  of  value  in  lieu  of  an  appraisal  unless 
the  OREO  asset  has  declined  in  value.  If  an  appraisal  is 
required  because  an  OREO  asset  has  declined  in  value, 
then  it  should  be  prepared  in  accordance  with  the  ap¬ 
praisal  regulation. 

Is  there  an  interpretation  as  to  the  time  frame  meant  by 
“current”  when  referring  to  the  necessity  of  having  an 
appraisal  on  file  at  the  time  a  property  becomes  OREO? 

A  current  appraisal  is  one  that  reflects  the  present  value 
of  the  property.  The  useful  life  of  an  appraisal  will  vary, 
depending  on  the  circumstances  of  the  property  and 
the  marketplace.  Examples  of  factors  that  could  cause 
material  changes  to  the  value  reported  in  an  appraisal 
include:  the  passage  of  time;  the  volatility  of  the  local 
market;  the  availability  of  financing;  the  inventory  of 
competing  properties;  improvements  to,  or  lack  of 
maintenance  of,  the  subject  property  or  neighborhood; 
changes  in  zoning;  or  environmental  contamination. 
When  deciding  if  a  prior  appraisal  remains  valid,  a 
national  bank  should  determine  if,  since  the  date  of  the 
appraisal,  there  have  been  any  changes  to  the  in¬ 
dividual  property  or  the  marketplace  which  would 
materially  change  the  estimate  of  value  previously 
reported.  As  explained  above,  an  appraisal  update 
may  be  used  to  document  that  a  prior  appraisal  remains 
valid. 

Does  an  externally  prepared  appraisal  have  to  be 
reviewed  by  a  certified  or  licensed  appraiser?  Must  the 
bank  employee  that  checks  an  appraisal  for  compliance 
with  the  appraisal  regulation  be  independent  of  the 
loan/collection  functions  of  the  bank? 

The  OCC  appraisal  regulation  does  not  require  national 
banks  to  obtain  review  appraisals.  Of  course,  this  does 
not  prevent  national  banks  from  obtaining  a  formal 
appraisal  review  when  warranted  by  the  risks  as¬ 
sociated  with  the  transaction. 

As  part  of  their  processing  of  real  estate-related  loans, 
national  banks  should  have  procedures  to  ensure  that 
all  appraisals  comply  with  the  OCC's  regulations,  policy 
statements,  and  guidelines.  The  compliance  proce¬ 
dures  undertaken  should  be  appropriately  docu¬ 
mented  in  the  files.  Checklists  to  determine  complete¬ 
ness  and  consistency  may  be  used  for  this  purpose. 


Individuals  carrying  out  these  compliance  procedures 
need  not  be  certified  or  licensed  appraisers  and  need 
not  be  independent  of  the  lending  and  collection  func¬ 
tions  of  the  bank.  However,  the  bank  should  have  a 
mechanism  in  place  to  ensure  that  these  compliance 
procedures  are  being  carried  out  properly. 

A  national  bank's  appraisal  program  also  should  re¬ 
quire  written  critiques  of  the  appraisals  for  select  trans¬ 
actions  as  part  of  its  loan  review  process.  The  critique 
should  assess  the  adequacy,  reasonableness,  and  ap¬ 
propriateness  of  the  methods,  assumptions,  and  tech¬ 
niques  used  in  conducting  the  appraisal.  The  criteria 
for  identifying  these  select  transactions  should  be  con¬ 
sistent  with  prudent  audit  practices  and  have  a  bias 
toward  out-of-area  properties,  specialized  property 
types,  and  large  credit  or  investment  exposures. 

An  individual  performing  critiques  should  have  real 
estate-related  training  or  experience,  but  need  not  be 
a  certified  or  licensed  appraiser.  However,  the  in¬ 
dividual  performing  the  critique  may  not  change  the 
appraisal's  estimate  of  value.  Although  it  is  preferable 
to  have  appraisal  critiques  performed  by  individuals 
who  are  independent  of  the  lending  and  collection 
functions  of  the  bank,  individuals  associated  with  these 
areas  may  perform  this  task  provided  they  have  no 
relations  to  the  transaction  except  to  perform  a  critique 
of  the  appraisal. 

Finally,  you  should  be  aware  that  the  procedures 
described  above  should  be  followed  for  appraisals 
prepared  by  staff  appraisers  as  well  as  appraisals 
obtained  from  external  fee  appraisers. 

The  foregoing  staff  opinions  are  based  on  present 
interpretations  of  existing  laws  and  regulations.  While 
this  letter  provides  a  current  statement  of  staff’s  views 
concerning  the  application  of  relevant  law,  the  positions 
stated  in  this  letter  are  subject  to  reconsideration  and 
should  not  be  regarded  as  precedents  binding  on  the 
OCC.  In  addition,  these  informal  staff  positions  do  not 
constitute  official  action  by  the  Comptroller. 

The  OCC  and  other  financial  institutions  regulatory 
agencies  intend  to  provide  more  comprehensive 
guidance  on  several  issues  related  to  the  appraisal 
regulations  issued  under  Title  XI  of  the  Financial  Institu¬ 
tions  Reform,  Recovery,  and  Enforcement  Act  of  1989. 
Those  guidelines  are  under  development  and  will  be 
made  available  as  soon  as  they  are  completed. 

Horace  G.  Sneed 
Senior  Attorney 

Legal  Advisory  Services  Division 


Attachment  A 

May  10,  1991 

I  spoke  to  you  on  March  22  concerning  several 
regulatory  questions  as  they  pertain  to  appraisals.  At 
that  time,  you  had  indicated  that  these  issues  were 
being  resolved  internally,  and  that  an  updated  version 
of  bank  circular  225  would  be  issued  within  the  week 
with  these  conclusions. 

I  contacted  the  communications  office  yesterday  about 
obtaining  this  updated  circular,  and  they  indicated  that 
it  has  not  yet  been  issued. 

In  lieu  of  this  document,  I  am  requesting  a  response  to 
the  following  questions: 

As  you  may  remember,  I  initially  requested  clarification 
on  update  appraisals  contracted  to  outside  appraisers. 
Do  they  have  to  be  a  full  narrative  report  or  would  an 
abbreviated  version  suffice? 

Additionally,  is  there  an  interpretation  as  to  the  time 
frame  meant  by  "current"  when  referring  to  the  neces¬ 
sity  of  having  an  appraisal  on  file  at  the  time  a  property 
becomes  OREO? 

Lastly,  do  bank  staff  appraisers  performing  reviews  on 
externally  prepared  appraisals  have  to  be  state  cer¬ 
tified? 

Attachment  B 

February  5,  1991 

You  and  I  have  exchanged  phone  calls  on  several 
occasions  concerning  a  regulatory  question  I  posed.  I 
have  several  other  questions  also,  and  thought  it  might 
be  more  efficient  to  put  them  in  writing. 

As  you  may  remember,  I  initially  requested  clarification 
on  update  appraisals  contracted  to  outside  appraisers. 
Do  they  have  to  be  a  full  narrative  report  or  would  an 
abbreviated  version  suffice? 

Additionally,  could  you  tell  me  if  the  bank  staff  ap¬ 
praisers  are  allowed  to  perform  internal  appraisals; 
both  as  an  original  and/or  as  an  update  report? 

Do  the  regulations  specify  that  OREO  properties  be 
re-appraised  annually?  Also,  is  there  an  interpretation 
as  to  the  time  frame  meant  by  "current"  when  referring 
to  the  necessity  of  having  an  appraisal  on  file  at  the  time 
a  property  becomes  OREO? 
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Lastly,  I've  never  seen  the  review  of  appraisals  ad¬ 
dressed  in  the  regulations.  Does  the  reviewer  of  an 
externally  prepared  appraisal  have  to  be  independent 
of  the  loan/collection  function  of  the  bank? 


92-4— June  18,  1992 

Your  letter  to  Mr.  Tommy  R.  Tucker  concerning  the  real 
estate  appraisal  regulation  published  by  the  Office  of 
the  Comptroller  of  the  Currently  (OCC),  see  12  CFR 
34.41  etseq.,  has  been  referred  to  me  for  a  response. 
In  answering  your  questions,  I  will  follow  the  format 
outlined  in  your  letter. 

Do  the  minimum  appraisal  standards  set  forth  in  1 2  CFR 
34.44  apply  to  real  estate-related  financial  transactions 
for  which  appraisals  are  not  required  under  12  CFR 

34.43(a)? 

No.  However,  a  bank  must  perform  an  appropriate 
evaluation  of  the  real  estate  collateral  when  entering 
into  real  estate-related  financial  transactions  for  which 
appraisals  are  not  required. 

Safe  and  sound  banking  practices  require  evaluations 
by  competent  persons  capable  of  rendering  an  un¬ 
biased  estimate  of  value.  The  evaluation  should  result 
in  a  determination  of  value  that  will  assist  the  institution 
in  assessing  the  soundness  of  the  transaction  and  that 
will  protect  the  institution’s  interest  in  the  transaction. 

When  entering  into  transactions  that  do  not  require  the 
services  of  an  appraiser,  prudent  practice  dictates  that 
as  the  institution's  exposure  in  the  transaction  in¬ 
creases,  a  more  detailed  evaluation  should  be  per¬ 
formed.  The  documentation  should  fully  support  the 
value  stated  and  include  sufficient  information  to  under¬ 
stand  the  evaluator's  analysis.  The  evaluation  should 
be  in  writing  and  should  disclose  the  name  and  address 
of  the  preparer. 

An  individual  who  conducts  an  evaluation  should  have 
real  estate-related  training  or  experience.  While  that 
individual  need  not  be  a  state  certified  or  licensed 
appraiser,  the  bank  is  not  precluded  from  using  a 
certified  or  licensed  appraiser  to  perform  evaluations. 
Nor  is  the  bank  precluded  from  obtaining  appraisals  for 
those  transactions  which  do  not  require  appraisals 
under  OCC  rules. 

Do  the  minimum  appraisal  standards  apply  to  real  estate 
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(a)  The  bank  purchases  or  sells  for  its  own  use? 

Yes 

(b)  The  bank  purchases  at  sale  resulting  from  the 
foreclosure  of  one  of  its  mortgages? 

Yes. 

(c)  The  bank  takes  title  to  pursuant  to  a  deed  in 
lieu  of  foreclosure? 

Yes. 

(d)  The  bank  sells  property  that  it  acquired  by 
foreclosure  or  deed  in  lieu  of  foreclosure? 

Yes. 

The  OCC  appraisal  regulation  requires  national 
banks  to  have  a  valid  appraisal  which  was 
prepared  in  accordance  with  the  regulation  for  all 
federally  related  transactions.  A  federally  related 
transaction  is  defined  as  a  real  estate-related 
financial  transaction  which  the  OCC  engages  in, 
contracts  for,  or  regulates  and  which  requires  the 
services  of  an  appraiser.  12  U.S.C.  3350(4);  see 
12  CFR  34.42(e).  A  real  estate-related  financial 
transaction  in  turn  is  defined,  inter  alia ,  as  any 
transaction  involving  the  sale,  lease,  purchase,  or 
investment  in  real  property,  or  the  use  of  real 
property  as  security  for  a  loan  or  investment.  12 
U.S.C.  3350(5);  12  CFR  34.42(g).  While  the  OCC 
appraisal  regulation  identifies  certain  real  estate- 
related  financial  transactions  for  which  the  ser¬ 
vices  of  an  appraiser  are  not  required,  see  1 2  CFR 
34.43(a),  the  transactions  described  above  are 
not  listed  among  those  which  do  not  require  ap¬ 
praisals. 

Would  the  appraisal  regulation  be  applicable  to  real 
estate  acquired  or  sold  by  the  bank  in  its  fiduciary 
capacity? 

The  OCC  appraisal  regulation  does  not  include  pur¬ 
chases  and  sales  of  real  estate  by  the  bank  in  its 
fiduciary  capacity  among  the  transactions  which  do  not 
require  the  services  of  an  appraiser.  However,  the  OCC 
recognizes  that  there  are  real  estate-related  financial 
transactions,  beyond  those  identified  in  the  appraisal 
regulation,  for  which  the  services  of  an  appraiser  would 
not  be  required. 

The  OCC  believes  that  it  is  appropriate  to  apply  the 
regulation  to  some,  but  not  all,  transactions  involving 


national  banks  as  fiduciaries.  However,  until  further 
guidance  is  provided  on  this  subject,  national  banks 
are  encouraged  to  follow  the  appraisal  regulation  when 
engaging  in  transactions  for  which  the  bank,  acting  as 
fiduciary,  would  otherwise  obtain  an  appraisal. 

The  foregoing  staff  opinions  are  based  on  present 
interpretations  of  existing  laws  and  regulations.  While 
this  letter  provides  a  current  statement  of  staff’s  views 
concerning  the  application  of  relevant  law,  the  positions 
stated  in  this  letter  are  subject  to  reconsideration  and 
should  not  be  regarded  as  precedents  binding  on  the 
OCC.  Although  the  staff  of  the  OCC  will  not  object  if  the 
bank  obtains  appraisals  in  conformance  with  this  letter, 
these  informal  staff  positions  do  not  constitute  official 
action  by  the  Comptroller. 

I  trust  that  this  responds  to  your  request.  The  OCC  and 
other  financial  institutions  regulatory  agencies  intend  to 
provide  more  comprehensive  guidance  on  several  is¬ 
sues  related  to  the  appraisal  regulations  issued  under 
Title  XI  of  Financial  Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989.  Those  guidelines  are  under 
development  and  will  be  made  available  when  they  are 
completed. 

Horace  G.  Sneed 
Senior  Attorney 

Legal  Advisory  Services  Division 

Attachment 

September  27,  1990 

This  is  in  regard  to  a  matter  contained  in  your  Banking 
Bulletin,  dated  September  5,  1990,  and  received  in  my 
office  today.  I  am  Secretary  and  General  Counsel  for 
Magna  Group,  Inc.,  a  multi-bank  holding  company 
owning  two  national  banks,  six  state-chartered  banks, 
a  trust  company,  and  a  data  processing  company. 

My  questions  relate  to  the  applicability  of  the  appraisal 
rules  to  the  nationality  chartered  banks  and  are  as 
follows: 

1.  The  "minimum  standards”  in  Section  34.44  are  ap¬ 
parently  applicable  August  9,  1990.  Do  the  excep¬ 
tions  in  Section  34.43  apply  to  these  minimum 
standards? 

2.  Does  the  "minimum  standards"  (and  later  the  cer¬ 
tified  or  licensed  appraisal)  rule  apply  to  real  estate: 

a.  The  bank  purchases  or  sells  for  its  own  use. 

b.  The  bank  purchases  at  sale  resulting  from  the 
foreclosure  of  one  of  its  mortgages. 


c.  The  bank  takes  title  pursuant  to  a  deed  in  lieu 
of  foreclosure. 

d.  The  bank  sells  real  estate  that  it  acquired  by 
foreclosure  or  deed  in  lieu  of  foreclosure. 

3.  Assume  that  one  of  the  nationally  chartered  banks 
has  a  trust  department  which  is  examined  by  your 
office.  Would  real  estate  acquired  or  sold  by  the  bank 
in  its  fiduciary  capacity  be  applicable  to  the  new 
appraisal  rules? 

★  Hr  Hr 


92-5— June  18,  1992 

This  is  in  response  to  your  letter  to  Donald  G.  Coonley, 
Chief  National  Bank  Examiner,  regarding  the  ap¬ 
plicability  of  the  appraisal  regulation  promulgated  by 
the  Office  of  the  Comptroller  of  the  Currency  (OCC)  to 
residential  mortgage  warehousing  loans.  Your  letter 
was  forwarded  to  Legal  Advisory  Services  Division  for 
a  reply. 

You  describe  a  typical  residential  mortgage  warehous¬ 
ing  arrangement  as  a  multi-million  dollar  line  of  credit 
offered  by  a  regulated  financial  institution  to  a  mortgage 
company.  The  mortgage  company  makes  residential 
mortgages  which  it  intends  to  sell  in  the  secondary 
market.  Because  there  is  a  delay  of  up  to  six  months 
between  making  the  mortgages  and  selling  them  in  the 
secondary  market,  the  mortgage  company  obtains  a 
loan  under  the  line  of  credit  in  order  to  continue  its 
residential  real  estate  lending  operations  while  the  ex¬ 
isting  mortgages  are  awaiting  sale.  The  mortgage  com¬ 
pany  secures  each  individual  loan  under  the  line  of 
credit  from  the  regulated  institution  by  granting  an 
unrecorded  assignment  of  the  residential  notes  and 
mortgages. 

You  have  asked  three  questions  regarding  the  applica¬ 
tion  of  the  appraisal  regulation  to  mortgage  warehous¬ 
ing  operations  of  this  sort: 

In  the  context  of  a  mortgage  warehousing  arrange¬ 
ment,  are  national  banks  required  to  have  copies 
of  appraisals  on  file  in  the  bank? 

Unless  a  real  estate-related  financial  transac¬ 
tion  between  a  bank  and  its  borrower  is  one  for 
which  an  appraisal  is  not  required  under  the 
appraisal  regulation,  a  loan  collateralized  by 
notes  secured  by  real  estate  is  a  federally  related 
transaction.  The  notes  which  serve  as  the  col¬ 
lateral  must  be  supported  by  appraisals  or 
evaluations  as  appropriate. 
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In  the  context  of  a  mortgage  warehousing  arran¬ 
gement,  it  is  expected  that  the  mortgage  com¬ 
pany  is  acting  as  the  bank's  agent  in  procuring 
appraisals.  Moreover,  based  upon  the  nature  of 
mortgage  warehouse  financing,  the  staff  of  the 
OCC  sees  no  reason  for  a  national  bank  to  retain 
copies  of  individual  appraisals  on  file  in  the  bank. 
However,  the  bank  should  maintain  evidence  that 
the  mortgage  company  is  obtaining  appraisals  in 
compliance  with  the  provisions  of  the  OCC’s  ap¬ 
praisal  regulation.  This  might  be  in  the  form  of  spot 
checks,  policy  reviews,  and  similar  verification 
activities. 

Please  remember  that  the  bank  is  ultimately 
responsible  for  compliance  with  the  OCC  ap¬ 
praisal  regulation.  Consequently,  it  is  important  for 
the  bank  to  implement  appropriate  verification 
programs  to  ensure  that  a  violation  of  the  regula¬ 
tion  does  not  occur  as  a  result  of  the  activities  of 
the  mortgage  company  as  the  bank’s  agent. 

Do  appraisals  ordered  by  a  mortgage  company 
satisfy  the  requirements  of  the  OCC  appraisal 
regulation? 

The  OCC  appraisal  regulation  provides  that  fee 
appraisers  for  federally  related  transactions  must 
be  engaged  directly  by  the  bank  or  its  agent.  See 
12  CFR  34.45(b).  The  mortgage  company  may 
act  as  the  bank's  agent  in  ordering  appraisals  in 
the  context  of  a  mortgage  warehousing  loan. 
Those  appraisals  must  satisfy  the  requirements  of 
the  OCC  appraisal  regulation. 

Are  financial  institutions  required  to  review  ap¬ 
praisals  ordered  by  mortgage  companies? 

As  explained  above,  a  mortgage  company  may 
order  appraisals  as  the  bank’s  agent  in  connec¬ 
tion  with  mortgages  that  will  be  assigned  to  the 
bank  as  security  for  credit  extended  to  the 
mortgage  company.  The  bank  should  establish 
policies  to  ascertain  that  those  appraisals  comply 
with  the  OCC  appraisal  regulation.  However,  the 
regulation  does  not  require  the  bank  to  adopt  any 
specific  review  procedures. 

The  foregoing  staff  opinions  are  based  on  current  inter¬ 
pretations  of  existing  laws  and  regulations.  While  this 
letter  provides  a  current  statement  of  staff's  views  con¬ 
cerning  the  application  of  relevant  law,  the  positions 
stated  m  this  letter  are  subject  to  reconsideration  and 
should  not  be  regarded  as  precedents  binding  on  the 
OCC  In  addition,  while  the  OCC  will  not  object  if  the 
bank  obtains  appraisals  in  conformance  with  this  letter, 


this  informal  staff  position  does  not  constitute  official 
action  by  the  Comptroller. 

The  OCC  and  the  other  financial  institutions  regulatory 
agencies  intend  to  provide  more  comprehensive 
guidance  on  several  issues  related  to  the  appraisal 
regulations  issued  under  Title  XI  of  the  Financial  Institu¬ 
tions  Reform,  Recovery,  and  Enforcement  Act  of  1989. 
Those  guidelines  are  under  development  and  will  be 
made  available  as  soon  as  they  are  completed. 

Horace  G.  Sneed 
Senior  Attorney 

Legal  Advisory  Services  Division 

Attachment 

October  26,  1990 

Following  our  review  of  the  OCC’s  final  regulations, 
several  questions  have  arisen  pertaining  to  FIRREA 
Title  XI  requirements  on  appraisals  for  loans  made  to 
mortgage  companies  under  residential  mortgage 
warehousing  lines  of  credit. 

A  typical  warehousing  loan  transaction  consists  of  a 
multi-million  dollar  warehousing  line  of  credit  offered  by 
a  regulated  financial  institution  to  a  mortgage  company 
wherein  a  mortgage  company  "parks”  newly  made 
home  mortgages  at  the  financial  institution  until  the 
mortgages  are  ready  to  be  shipped  to  GNMA  or  other 
investors — a  process  requiring  up  to  six  months.  The 
mortgage  company  secures  the  individual  loans  under 
the  credit  line  by  granting  an  unrecorded  assignment 
of  the  residential  notes  and  mortgages.  Most 
mortgages  are  in  an  amount  exceeding  $50,000  and  all 
have  appraisals.  All  FHA/VA  loan  appraisers  are  ap¬ 
proved  by  HUD  while  conventional  loan  appraisers  are 
approved  by  the  mortgage  company  and  typically  have 
an  MAI  designation. 

The  following  questions  arise  with  regards  to  these 
transactions: 

1 .  Are  regulated  financial  institutions  required  to 
have  copies  of  the  appraisal  in  file?  A  require¬ 
ment  to  obtain  copies  will  be  burdensome  to 
both  the  financial  institution  and  the  mortgage 
company  due  to  the  high  volume  of  loans 
flowing  through  the  warehousing  line.  A  sug¬ 
gested  alternative  is  to  require  the  mortgage 
company  to  certify  that  an  approved  ap¬ 
praisal  has  been  obtained  in  light  of  the  fact 
that  appraisals  are  required  on  all  loans,  both 
FHAA/A  and  conventional,  in  order  for  them  to 
be  sold  into  the  secondary  market 
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2.  Do  appraisals  ordered  by  a  mortgage  com¬ 
pany  satisfy  the  requirement  of  Title  XI?  While 
most  mortgage  companies  are  not  regulated 
financial  institutions,  the  format  and 
guidelines  of  mortgage  company  appraisals 
are  uniform  as  dictated  by  HUD  for  FHA/VA 
loans  and  by  secondary  market  requirements 
for  conventional  loans.  It  would  be  disruptive 
and  costly  to  require  that  the  regulated  finan¬ 
cial  institution  order  appraisals  on  mortgage 
loans  made  by  mortgage  companies  at 
various  production  offices  throughout  the 
country. 

3.  Are  financial  institutions  required  to  review 
appraisals  ordered  by  mortgage  companies? 
This  question  assumes  that  the  answer  to 
both  previous  questions  is  "yes.”  Again,  the 
argument  for  not  requiring  a  review  is  that 
mortgage  warehousing  appraisals  are  unique 
in  that  the  format  and  guidelines  are  uniform 
throughout  the  industry  and  that  to  require  a 
review  is  both  costly  and  time  consuming. 

We  would  appreciate  your  answer  to  these  questions 
and  any  additional  clarification  you  might  have  as  to  the 
applicability  of  Title  XI  of  FIRREA  on  mortgage 
warehousing  lines  of  credit.  We  also  request  that  any 
regulatory  interpretations  be  made  uniform  throughout 
the  banking  industry,  including  state  banks,  and  that 
the  requirements  be  promulgated  so  that  national 
banks  will  not  be  placed  in  an  unfair  disadvantage 
when  competing  with  other  banks  for  mortgage 
warehousing  business. 

*  *  ★ 


92-6— June  24,  1992 

This  is  in  reply  to  two  letters  from  Mr.  George  E.  Em¬ 
mons,  Jr.,  in  which  he  requested  additional  guidance 
concerning  the  application  of  the  appraisal  regulation 
promulgated  by  the  Office  of  the  Comptroller  of  the 
Currency  (OCC).  See  12  CFR  34.41  etseq.  Specifically, 
he  had  asked  the  OCC  to  provide  a  written  definition  of 
"as  is"  value  for  construction  lending  purposes. 

Ms.  Patricia  Briceland,  the  OCC  national  bank  examiner 
to  whom  Mr.  Emmons  addressed  his  letters,  has  in¬ 
formed  me  that  he  is  no  longer  employed  with  The 
Huntington  Mortgage  Company.  However,  she  sug¬ 
gested  that  this  staff  response  to  his  questions  should 
be  sent  to  you  in  your  capacity  as  Chief  Credit  Officer. 

The  OCC  appraisal  regulation  requires  appraisals  used 
in  connection  with  federally  related  transactions  to  be 


based  upon  "market  value"  as  defined  in  the  regulation 
The  appraisals  must  conform  to  the  requirements  of  the 
Uniform  Standards  of  Professional  Appraisal  Practice 
as  well  as  certain  additional  standards  set  forth  in  12 
CFR  34.44(a). 

The  phrase  “'as  is'  condition"  is  used  in  the  preamble 
of  the  regulation  in  the  explanation  of  the  deductions 
and  discounts  required  in  appraisals.  This  discussion 
was  intended  to  make  it  clear  that  appraisals  for 
federally  related  transactions  are  expected  to  include 
the  market  value  of  the  real  estate  based  on  the  existing 
state  of  the  property  and  its  current  zoning — the 
property's  “as  is"  condition. 

The  need  to  include  the  market  value  of  the  real  estate 
in  its  "as  is”  condition  does  not  prevent  national  banks 
from  requesting  other  values,  such  as  an  estimated 
retail  or  stabilized  value,  in  the  appraisal.  However, 
those  other  values  must  be  developed  in  accordance 
with  the  requirements  of  the  regulation.  For  instance,  in 
reporting  estimated  retail  or  stabilized  values,  ap¬ 
praisers  must  include  appropriate  discounts  and 
deductions  for  proposed  construction,  unleased 
space,  space  leased  at  less  than  market  rates,  and 
unsold  units  in  tract  developments  as  required  by  the 
appraisal  rule.  See  12  CFR  34.44(a)(9).  Moreover,  the 
market  value  must  be  developed  by  following  "a 
reasonable  valuation  method  that  addresses  the  direct 
sales  comparison,  income,  and  cost  approaches  to 
market  value,  reconciles  those  approaches,  and  ex¬ 
plains  the  elimination  of  each  approach  not  used."  12 
CFR  34.44(a)(1 4). 

While  the  appraisal  is  to  include  the  market  value  of  the 
real  estate  in  its  "as  is”  condition,  this  does  not  prevent 
a  national  bank  from  taking  into  consideration  the  es¬ 
timated  retail  or  stabilized  value  of  the  real  estate  in  its 
lending  decisions.  Thus,  for  construction  loans,  a  na¬ 
tional  bank’s  decision  to  extend  credit  need  not  be 
based  solely  on  the  value  of  the  vacant  land  which  will 
be  improved  by  the  construction. 

The  foregoing  staff  opinion  is  based  on  current  inter¬ 
pretations  of  existing  laws  and  regulations.  While  this 
letter  provides  a  current  statement  of  staff's  views  con¬ 
cerning  the  application  of  relevant  law,  the  positions 
stated  in  this  letter  are  subject  to  reconsideration  and 
should  not  be  regarded  as  precedents  binding  on  the 
OCC.  In  addition,  while  the  OCC  will  not  object  if 
appraisals  are  obtained  in  conformance  with  this  letter, 
this  informal  staff  position  does  not  constitute  official 
action  by  the  Comptroller. 

The  OCC  and  other  financial  institutions  regulatory 
agencies  intend  to  provide  more  comprehensive 
guidance  on  several  issues  related  to  the  appraisal 
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regulations  issued  under  Title  XI  of  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act  of  1989.  Those 
guidelines  are  under  development  and  will  be  made 
available  as  soon  as  completed. 

Horace  G.  Sneed 
Senior  Attorney 

Legal  Advisory  Services  Division 

Attachment  A 

October  1 1 ,  1990 

For  several  weeks  now,  we  have  been  discussing  the 
OCC’s  “Final  Rule  on  Real  Estate  Appraisals"  (12  CFR 
Part  34,  Subpart  C;  Department  of  the  Treasury)  which 
regulations  became  effective  on  August  24,  1990.  Our 
discussions  have  focused  on  my  letter  to  you  of  Sep¬ 
tember  13,  1990,  requesting  further  clarification  of  the 
“Final  Rule"  as  it  pertains  to  construction  lending  and 
the  creation  of  value  process.  While  our  discussions 
with  you,  Sam  Golden,  Pat  Montgomery,  and  Tom 
Lehinkuhl  have  proven  helpful  and  illuminating,  we  still 
are  without  a  written  clarification  of  the  issues  raised  in 
my  letter.  Both  Sam  Golden  and  Pat  Montgomery,  of  the 
OCC's  Houston  office,  have  given  me  the  clearest 
elucidation  of  the  "Final  Rule”  as  it  relates  to  construc¬ 
tion  lending,  however,  they,  like  you,  will  not  set  forth 
their  opinions  in  writing.  The  nub  of  the  problem  ap¬ 
pears  to  be  couched  within  the  term  "As  Is  Value"  since 
it  is  not  a  defined  term  within  the  “Final  Rule"  and  the 
fact  that  the  "Final  Rule”  does  not  specifically  deal  with 
the  appraisal  process  as  it  concerns  construction  lend¬ 
ing.  Ms.  Montgomery  has  suggested  that  I  write  to  the 
OCC’s  Regional  Office  in  Chicago  for  a  written  clarifica¬ 
tion.  The  written  clarification  would  relate  to  the  inter¬ 
pretation  I  believe  we  all  share,  but  you  cannot  confirm 
in  writing. 

Below  follows  what  I  feel  to  be  our  common  under¬ 
standing  regarding  the  "Final  Rule"  and  construction 
lending: 

As  you  are  aware,  we  have  curtailed  our  new  construc¬ 
tion  lending  activities  until  we  receive  a  written 
response  from  the  OCC  since  we  cannot  jeopardize  our 
corporation’s  capital  position  without  a  written  clarifica¬ 
tion  of  this  regulation  as  it  relates  to  construction  lending. 
Your  personal  attention  to  this  matter  will  be  greatly 
appreciated. 

Thank  you  for  your  anticipated  cooperation  and  assistance. 

Our  interpretation  is  that  an  appraisal  for  construction 
lending  purposes  shall  contain  a  "Stabilized  Value" 
estimate  as  of  the  stabilization  date  and  that  concur¬ 
rently  the  appraiser  shall  apply  the  appropriate  deduc¬ 


tions  and  discounts  to  the  "Stabilized  Value"  estimate 
to  arrive  at  an  "As  Is  Value"  estimate  upon  the  projected 
completion  date  of  the  project.  The  discounting 
process  is  to  be  based  upon  current  market  conditions 
and  economic  trends  known  to  the  appraiser  as  of  the 
date  of  the  appraisal.  We  interpret  the  “As  Is  Value”  to 
be  the  value  of  the  building  upon  the  projected  com¬ 
pletion  date  discounting  for  the  time  and  costs  neces¬ 
sary  for  the  project  to  reach  stabilization.  We  do  not 
interpret  "As  Is  Value”  for  construction  lending  pur¬ 
poses  to  be  the  value  of  the  land  prior  to  the  commen¬ 
cement  of  building  improvements.  Furthermore,  we 
believe  that  for  the  purposes  of  determining  loan  to 
value  ratios  the  “Stabilized  Value”  should  be  compared 
to  the  “Total  Loan  Commitment"  and  the  “As  Is  Value” 
should  be  compared  to  the  “Funded  Balance"  at  con¬ 
struction  completion.  During  the  absorption  period,  the 
loan  is  to  be  closely  monitored  to  ensure  that  the 
"Funded  Balance"  is  within  acceptable  norms  in  rela¬ 
tion  to  the  increasing  "As  Is  Value"  of  the  property  as 
absorption  occurs.  We  do  acknowledge,  however,  that 
at  times  a  property  may  not  perform  materially  as 
forecasted  in  the  original  appraisal  report  and  that  in 
these  instances  a  second  appraisal  report  should  be 
obtained  to  re-evaluate  both  the  “As  Is  Value”  estimate 
and  the  "Stabilized  Value"  estimate  within  the  context  of 
the  then  existing  market  conditions  and  economic  trends. 

In  the  OCC’s  film  "Facing  Reality"  produced  by  Sam 
Golden,  he  states  that  when  issues  and  concerns  arise, 
banks  should  first  work  through  their  local  examiner  in 
resolving  their  problems.  If  the  local  examiner  is  unable 
to  resolve  the  problem,  bank’s  should  then  seek  resolu¬ 
tion  from  the  OCC’s  regional  and  if  necessary,  national 
office.  We  believe  it  is  always  prudent  and  most  produc¬ 
tive  to  work  through  and  with  the  local  office  of  the  OCC. 
Therefore  we  are  requesting  that  you  forward  this  letter 
to  the  regional  office  in  Chicago  in  an  attempt  to  obtain 
a  written  response  to  our  interpretation  of  the  OCC’s 
“Final  Rule"  as  it  pertains  to  construction  lending. 

Attachment  B 

September  13,  1990 

Further  to  our  discussion  of  the  recent  day,  we  are 
writing  to  you  for  a  determination  on  the  OCC’s  real 
estate  appraisal  requirements. 

As  you  know,  at  our  concluding  meeting  of  the  targeted 
real  estate  examination  on  August  31,  1990,  Examiner 
Montgomery  directed  that  the  Bank  obtain  two  ap¬ 
praisal  reports  for  each  new  construction  made  after 
this  date.  She  required  a  "Stabilized  Value"  appraisal 
report  performed  by  an  outside  appraiser  acceptable 
to  the  bank  (which  is  our  current  practice)  and  an  "As 
Is"  appraisal  report  to  be  prepared  upon  completion  of 


the  building  improvements  (which  is  currently  not  our 
practice).  She  indicated  that  the  purpose  of  the  "Stabi¬ 
lized  Value"  appraisal  report  was  for  initial  loan  under¬ 
writing  purposes.  The  “As  Is"  appraisal  report  was  for 
validating  the  original  assumptions  in  the  "Stabilized 
Value"  appraisal  report  and  the  costs  required  for  the 
project  to  reach  stabilization. 

On  August  24,  1 990,  the  Comptroller  of  the  Currency  in 
accordance  with  Title  XI  of  the  Financial  Institution 
Reform,  Recovery  and  Enforcement  Act  of  1989  (FIRREA) 
issued  the  "Final  Rule  on  Real  Estate  Appraisals"  (12 
CFR  34,  Subpart  C;  Department  of  the  Treasury).  After 
studying  the  Comptroller’s  "Final  Rule,"  we  do  not  find 
a  requirement  for  two  separate  appraisal  reports.  It  is 
our  interpretation  that  an  appraisal  for  construction 
lending  purposes  shall  contain  a  "Stabilized  Value” 
estimate  as  of\ he  stabilization  date  and  that  concur¬ 
rently,  the  appraiser  shall  apply  the  appropriate 
"deductions  and  discounts"  to  the  stabilized  value  es¬ 
timate  to  arrive  at  an  "As  Is  Value”  upon  the  projected 
completion  date  of  the  project.  (Section  34.44  Ap¬ 
praisal  Standards  Subsection  (9)  Deductions  and  Dis¬ 
counts).  We  believe  that  the  "As  Is  Value"  estimate 
should  be  compared  to  the  "funded  balance"  at  con¬ 
struction  completion  and  the  total  commitment  should 
be  compared  to  the  "Stabilized  Value”  in  evaluating 
loan  to  value  ratios.  Further,  the  loan  is  to  be  monitored 
through  the  absorption  period  to  ensure  that  the  in¬ 
creasing  "funded  balance"  is  within  acceptable  norms 
in  relation  to  the  increasing  "As  Is  Value"  of  the  property. 

We  acknowledge,  that  at  times,  a  property  may  not 
perform  as  forecasted  in  the  original  appraisal  report. 
In  this  case,  it  would  then  be  prudent  to  procure  a 
second  appraisal  which  would  re-evaluate  both  the  “As 
Is  Value"  estimate  and  the  "Stabilized  Value”  estimate 
within  the  context  of  existing  property  and  market 
parameters.  It  is  our  opinion  that  this  appraisal 
methodology  would  represent  a  safe  and  sound  business 
practice  and  would  be  less  costly  for  our  customers. 

Once  again,  based  upon  our  review  of  the  “Final 
Ruling",  it  does  not  appear  that  a  separate  “As  Is" 
appraisal  report  prepared  after  the  construction  com¬ 
pletion  (as  directed  by  Examiner  Montgomery)  is  re¬ 
quired.  In  fact,  it  is  our  opinion  that  an  appraisal  report 
completed  immediately  upon  construction  completion 
would  provide  little  additional  insight  into  value,  as  the 
absorption  trending  has  yet  to  materialize. 

We  are  requesting  your  assistance  in  this  area.  Clearly, 
the  appraisal  process  forms  the  foundation  of  real 
estate  lending  and  as  always  is  a  keystone  in  the  OCC’s 
evaluation  of  real  estate  loans.  With  Examiner 
Montgomery  directing  two  appraisal  reports  and  the 
OCC  calling  for,  in  our  opinion,  a  "Stabilized  Value” 


approach  employing  appropriate  discounts  and  de¬ 
ductions  to  arrive  at  "As  Is  Value"  or  market  value  upon 
construction  completion,  we  are  confused.  Are  we  to 
follow  Examiner  Montgomery's  directive  of  two  ap¬ 
praisal  reports,  or  the  OCC’s  final  rule  of  one  appraisal 
with  two  values:  "Stabilized"  and  "As  Is"?  Also,  we  need 
to  know  how  the  OCC  will  determine  loan  to  value  ratios. 
Will  they  compare  the  “Total  Commitment"  to  the  "As  Is 
Value"  estimate  or  will  they  compare  the  “Funded 
Balance"  to  the  "As  Is  Value"  estimate? 

At  this  time,  with  such  major  issues  left  open  for  inter¬ 
pretation,  we  have  no  other  alternative  than  to  curtail  all 
new  construction  lending  within  our  Bank  until  we 
receive  a  clear  written  interpretation  on  this  issue.  I  am 
sure  you  would  agree  with  this  action;  failure  to  do  so 
would  place  our  corporation's  capital  at  significant 
undue  risk. 

We  thank  you  for  your  attention  in  this  matter  and  await 
your  written  response. 

★  ★  ★ 

92-7— June  25,  1992 

This  is  in  response  to  your  letter  regarding  the  appraisal 
regulation  issued  by  the  Office  of  the  Comptroller  of  the 
Currency  (OCC).  Your  questions  concerns  the  ap¬ 
plicability  of  the  regulation  in  situations  where  loans  are 
renewed  prior  to  maturity. 

You  state  that  banks  in  Wisconsin  have  lent  money  to 
grain  businesses  using  real  estate  and  equipment  as 
collateral.  The  loan  is  typically  written  as  a  two  or  three 
year  note  with  amortization  of  the  loan  amount 
scheduled  over  seven  to  ten  years. 

Many  of  these  loans  are  renewed  1 2  to  1 5  months  prior 
to  their  stated  maturity  so  that  the  remaining  term  for 
the  loan  is  always  at  least  13  months.  This  allow  the 
borrower  to  comply  with  then  Wisconsin  Grain  Dealers 
Law,  which  requires  that  grain  businesses  maintain  at 
all  times  a  set  ratio  of  current  assets  to  current  liabilities. 
It  is  your  position  that  1 2  CFR  34.43(a)(4),  which  allows 
national  banks  to  extend  or  renew  a  maturing  extension 
of  credit  without  obtaining  an  appraisal  if  certain  con¬ 
ditions  are  met,  should  be  applied  to  these  transactions 
even  though  the  loans  are  being  renewed  substantially 
before  their  stated  maturity  date. 

The  OCC  appraisal  regulation  does  not  require  an 
appraisal  for  any  real  estate-related  financial  transac¬ 
tion  in  which: 

There  is  a  subsequent  transaction  resulting  from 
a  maturing  extension  of  credit,  provided  that 
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(i)  The  borrower  has  performed  satisfactorily 
according  to  the  original  terms; 

(ii)  No  new  monies  have  been  advanced 
other  than  as  previously  agreed; 

(in)  The  credit  standing  of  the  borrower  has 
not  deteriorated;  and, 

(iv)  There  has  been  no  obvious  and  material 
deterioration  in  market  conditions  or  physi¬ 
cal  aspects  of  the  property  which  would 
threaten  the  institution's  collateral  protec¬ 
tion. 

12  CFR  34.43(a)(4).  Staff  of  the  OCC  will  not  object  to 
national  banks  applying  this  provision  when  an  existing 
loan  is  renewed  prior  to  the  stated  maturity  date, 
provided  all  of  the  criteria  listed  in  12  CFR  34.43(a)(4) 
are  met  and  the  original  extension  of  credit  was  sup¬ 
ported  by  an  appraisal  that  met  OCC  requirements 
applicable  at  the  time  the  loan  was  originated. 

While  the  regulation  does  not  require  new  appraisals 
for  transactions  that  meet  the  requirements  of  12  CFR 
34.43(a)(4),  it  does  require  national  banks  to  obtain  an 
appropriate  evaluation  of  the  real  estate  collateral  in¬ 
volved  in  the  transaction.  Moreover,  the  regulation  does 
not  prohibit  national  banks  from  obtaining  appraisals  in 
connection  with  these  transactions  if  necessary  to 
satisfy  safe  and  sound  banking  principles. 

The  foregoing  staff  opinion  is  based  on  current  inter¬ 
pretations  of  existing  laws  and  regulations.  While  this 
informal  staff  advisory  letter  provides  a  current  state¬ 
ment  of  the  staff's  views  concerning  the  application  of 
relevant  law  to  the  activities  and  transactions 
described,  the  position  stated  in  this  letter  is  subject  to 
reconsideration  and  should  not  be  regarded  as  prece¬ 
dent  binding  on  the  OCC.  In  addition,  this  informal 
advisory  position  of  the  staff  does  not  constitute  official 
action  by  the  Comptroller. 

The  OCC  and  the  other  financial  institutions  regu¬ 
latory  agencies  intend  to  provide  more  comprehen¬ 
sive  guidance  on  several  issues  related  to  the 
appraisal  regulations  issued  under  Title  XI  of  the 
Financial  Institutions  Reform,  Recovery  and  Enforce¬ 
ment  Act  of  1989.  Those  guidelines  are  under 
development  and  will  be  made  available  to  you  as 
soon  as  they  are  completed. 

Horace  G  Sneed 
Senior  Attorney 

Legal  Advisory  Services  Division 


Attachment 

April  29,  1991 

Thank  you  for  taking  my  call  on  Friday.  Per  your  request, 
the  following  is  an  explanation  of  the  problem  as  I  see 
it. 

Historically,  national  banks  in  Wisconsin  have  lent 
money  to  grain  businesses  using  real  estate  and  equip¬ 
ment  as  collateral  on  a  two  or  three  year  note  with  an 
amortization  for  seven  to  1 0  years.  This  method  of  lending 
gives  the  lender  a  "big  hammer"  over  the  borrower  when 
it  comes  time  to  extend  the  term  of  the  loan. 

From  the  borrower’s  standpoint,  it  has  been  crucial  to 
have  the  remaining  term  of  the  loan  at  all  times  to  be  at 
least  13  months.  This  then  allows  only  12  months  of  the 
regularly  scheduled  principal  payments  to  show  as  a 
short-term  liability  with  the  balance  of  the  loan  showing 
as  a  long  term  liability.  The  key  reason  that  this  is 
important  is  that  grain  businesses  must  comply  with  the 
Wisconsin  Grain  Dealers  Law  which  requires  that  busi¬ 
nesses  must  at  all  times  have  a  current  ratio  of  at  least 
1.2  to  1. 

The  grain  industry  is  capital  intensive.  Therefore,  if 
renewal  extensions  of  loans  are  held  up  until  maturity, 
the  entire  loan  balance  for  the  final  12  months  of  the 
loan  will  be  reflected  as  a  current  liability.  It  is  then 
probable  that  the  current  ratio  requirement  of  Wisconsin 
law  will  not  be  met  and  that  a  performance  bond  will 
need  to  be  purchased. 

Historically,  the  original  intent  of  a  lender  and  borrower 
has  been  that  at  least  12  months  prior  to  the  loan’s 
maturity,  the  loan  terms  would  be  extended  if  the  follow¬ 
ing  general  conditions  (as  listed  in  the  enclosed 
FIRSTAR  Commercial  Law  Update)  were  met. 

a.  the  borrower  has  satisfactorily  performed  the 
original  loan  terms; 

b.  no  new  monies  have  been  advanced  other 
than  as  previously  agreed; 

c.  the  borrower’s  credit  standing  has  not 
deteriorated;  and, 

d.  there  has  been  no  obvious  and  material 
deterioration  in  market  conditions  or  physical 
aspects  of  the  property  conditions  which 
would  threaten  the  institution’s  collateral 
protection. 

Currently,  due  to  the  FIRREA  Real  Estate  Appraisal 
Requirements,  some  banks  are  requiring  real  estate 
appraisals  if  a  loan  is  renewed  other  than  at  an  imminent 
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maturity  date.  For  an  example,  please  refer  to  the 
enclosed  FIRSTAR  Commercial  Law  Update. 

The  key  question  that  I  see  needs  to  be  addressed  is 
whether  a  loan  can  be  renewed  prior  to  imminent 
maturity  without  the  requirement  of  a  new  appraisal 
assuming  that  all  other  lender  requirements  are  met. 

I  hope  that  the  above  has  been  helpful  in  clarifying  the 
problem.  For  additional  information,  I  can  be  reached 
at  800-362-8334. 

On  behalf  of  the  members  of  the  Wisconsin  Grain 
Dealers  Association,  I  would  like  to  thank  you  in  ad¬ 
vance  for  your  help  in  resolving  this  problem. 

★  ★  * 


92-8— June  30,  1992 

This  is  in  response  to  your  letter  to  Mr.  Tommy  R.  Tucker, 
NBE,  in  which  you  request  clarification  of  the  Office  of 
the  Comptroller  of  the  Currency  (OCC)  appraisal 
regulation  as  it  relates  to  appraisal  reviews.  Specifically, 
you  ask  if  appraisal  reviews  may  be  performed  by 
lending  officers. 

A  bank  may  use  "appraisal  review”  to  describe  various 
processes  by  which  it  determines  whether  it  has  received 
an  appraisal  that  meets  its  requirements.  These  proces¬ 
ses  range  from  determining  whether  an  appraisal  has 
addressed  each  of  the  items  required  under  the  appraisal 
regulation  published  by  the  OCC,  see  12  CFR  34.41  et 
seq.,  to  obtaining  a  formal  review  appraisal. 

The  OCC  appraisal  regulation  does  not  require  national 
banks  to  obtain  review  appraisals.  Of  course,  this  does 
not  prevent  national  banks  from  obtaining  a  formal 
appraisal  review  when  warranted  by  the  risks  as¬ 
sociated  with  the  transaction. 

As  part  of  their  processing  of  real  estate-related  loans, 
national  banks  should  have  procedures  to  ensure  that 
all  appraisals  comply  with  the  OCC’s  regulations,  policy 
statements,  and  guidelines.  The  compliance  proce¬ 
dures  undertaken  should  be  appropriately  docu¬ 
mented  in  the  files.  Checklists  to  determine  complete¬ 
ness  and  consistency  may  be  used  for  this  purpose. 
Individuals  carrying  out  these  compliance  procedures 
need  not  be  certified  or  licensed  appraisers  and  need 
not  be  independent  of  the  lending  and  collection  func¬ 
tions  of  the  bank.  However,  the  bank  should  have  a 
mechanism  in  place  to  supervise  this  process  to  ensure 
that  these  compliance  procedures  are  being  carried 
out  properly. 


A  national  bank's  appraisal  program  also  should  re¬ 
quire  written  critiques  of  the  appraisals  for  select  trans¬ 
actions  as  part  of  its  loan  review  process.  The  critique 
should  assess  the  adequacy,  reasonableness,  and  ap¬ 
propriateness  of  the  methods,  assumptions,  and  tech¬ 
niques  used  in  conducting  the  appraisal.  The  criteria 
for  identifying  these  select  transactions  should  be  con¬ 
sistent  with  prudent  audit  practices  and  have  a  bias 
toward  out-of-area  properties,  specialized  property 
types,  and  large  credit  or  investment  exposures. 

An  individual  performing  critiques  should  have  real 
estate-related  training  or  experience,  but  need  not  be 
a  certified  or  licensed  appraiser.  However,  the  in¬ 
dividual  performing  the  critique  may  not  change  the 
appraisal's  estimate  of  value.  Although  it  is  preferable 
to  have  appraisal  critiques  performed  by  individuals 
who  are  independent  of  the  lending  and  collection 
functions  of  the  bank,  individuals  associated  with  these 
areas  may  perform  this  task  provided  they  have  no 
relation  to  the  transaction  except  to  perform  a  critique 
of  the  appraisal. 

Finally,  you  should  be  aware  that  the  procedures 
described  above  should  be  followed  for  appraisals 
prepared  by  staff  appraisers  as  well  as  appraisals 
obtained  from  external  fee  appraisers. 

The  foregoing  staff  opinions  are  based  on  present 
interpretations  of  existing  laws  and  regulations.  While 
this  letter  provides  a  current  statement  of  staff’s  views 
concerning  the  application  of  relevant  law,  the  posi¬ 
tions  stated  in  this  letter  are  subject  to  reconsidera¬ 
tion  and  should  not  be  regarded  as  precedents 
binding  on  the  OCC.  In  addition,  these  informal  staff 
positions  do  not  constitute  official  action  by  the 
Comptroller. 

The  OCC  and  other  financial  institutions  regulatory 
agencies  intend  to  provide  more  comprehensive 
guidance  on  several  issues  related  to  the  appraisal 
regulations  issued  under  Title  XI  of  the  Financial 
Institutions  Reform,  Recovery,  and  Enforcement  Act 
of  1989.  Those  guidelines  are  under  development 
and  will  be  made  available  as  soon  as  they  are 
completed. 

Horace  G.  Sneed 
Senior  Attorney 

Legal  Advisory  Services  Division 

Attachment 

February  28,  1991 

A  question  has  come  up  pertaining  to  the  administra¬ 
tion  of  appraisals  as  regulated  by  the  control  of  the 
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Comptroller  of  Currency.  Specifically,  in  cases  where 
formal  reviews  of  appraisals  are  undertaken  by  a  bank, 
would  the  regulator  consider  it  prudent  for  the  lending 
officer  to  formally  review  each  of  the  appraisals  or 
would  the  regulator  anticipate  that  the  appraisal  review 
process  would  be  undertaken  by  an  employee  of  the 
bank,  independent  of  the  lending  section?  At  this  time 
our  institution  is  performing  the  appraisal  reviews  by 
lending  officers;  however,  we  have  heard  indirectly  that 
the  OCC  field  examiners  may  consider  this  practice 
unsound. 

Your  comments  in  this  regard  would  be  appreciated.  I 
can  be  contacted  at  (907)  265-2991 ,  or  information  can 
be  faxed  to  me  at  (907)  263-2582.  Your  assistance  in 
this  matter  would  be  greatly  appreciated. 

it  it  it 


Investment  Securities  Letters 


65— April  28,  1992 

This  will  acknowledge  receipt  of  the  Bank's  Amended 
Notice  of  a  Nonpublic  Offering  (Notice)  filed  with  this 
division  on  April  27,  1992,  pursuant  to  12  CFR  16.5(f). 
It  is  our  understanding  that  the  bank  proposes  to  offer 
and  sell  between  150,000  and  500,000  “units,”  each 
comprised  of  one  share  of  its  $5  par  value  common 
stock  and  a  warrant  enabling  the  holder  to  purchase  an 
additional  share  of  $5  par  value  common  stock  at  an 
exercise  price  of  $5.70  per  share  at  any  time  prior  to 
October  1 ,  1 994. 1  The  bank  proposes  to  sell  the  units 
to  35  persons  meeting  the  requirements  of  12  CFR 
16.5(a)  and,  in  addition,  to  an  unlimited  number  of 
“accredited  investors"  at  a  purchase  price  of  $5. 15  per 
unit,  for  an  aggregate  offering  price  up  to 
$2,575,000.00.  Please  note  that  the  OCC  permits  pur¬ 
chasers  of  warrants  offered  in  a  nonpublic  offering  to 
exercise  a  warrant  during  the  two-year  investment 
period,  provided  the  purchaser  agrees  to  hold  the 
common  stock  received  in  exchange  for  the  warrant  as 
an  investment  for  the  remainder  of  the  two-year  invest¬ 
ment  period,  after  taking  into  account  the  period  during 
which  the  warrant  was  held 


1  You  have  indicated  that  the  bank  presently  only  has  enough 
authorized  shares  to  offer  250  000  units  You  indicated  that  the  bank 
will  not  offer  more  units  than  are  legally  permitted  In  the  event  the 
bank  s  articles  of  association  are  amended  to  increase  the  number 
of  authorized  shares ,  upon  the  proper  shareholder  vote  and  filing  with 
the  OCC  (bee  i2  U  S  C  21  a),  the  bank  then  plans  to  offer  additional 
units  up  to  the  maximum  of  500.000  units 


In  our  telephone  conversation  on  April  27,  1992,  I 
indicated  that  the  OCC  requires  banks  offering  war¬ 
rants  in  a  nonpublic  offering  to  agree  to  make  available 
to  the  holders  of  the  warrants,  at  the  time  any  holder 
desires  to  exercise  a  warrant,  updated  financial  infor¬ 
mation  of  the  type  required  to  be  made  available  at  the 
time  of  purchase  of  the  warrants,  pursuant  to  the 
provisions  of  12  CFR  16.5(c).  You  indicated  that  the 
bank  would  agree  to  make  this  updated  information 
concerning  the  bank's  condition  available  at  the  time 
any  holder  of  a  warrant  desires  to  exchange  the  warrant 
for  the  bank's  common  stock.  Each  warrant  should 
include  a  legend  notifying  the  holder  of  his  or  her 
entitlement  to  the  foregoing  updated  information. 

The  bank,  prior  to  making  any  offers,  will  have 
reasonable  grounds  to  believe  that  each  offeree  will 
have  the  requisite  knowledge  or  experience  in  business 
and  financial  matters  as  to  be  capable  of  evaluating  the 
risks  of  the  prospective  investment  and  the  information 
set  forth  in  1 2  CFR  1 6.5(c).  In  addition  to  each  offeree’s 
meeting  the  requirements  of  12  CFR  16.5(a),  the  bank 
represents  that  additional  investors  (beyond  35  per¬ 
sons)  will  meet  the  criteria  for  “accredited  investors,"  as 
such  term  is  defined  by  the  Securities  and  Exchange 
Commission  in  Regulation  D,  17  CFR  230.501(a).  The 
notice  states  that  each  offeree  or  independent  invest¬ 
ment  representative  will  have  access,  prior  to  the  ac¬ 
ceptance  of  any  offer,  to  at  least  the  information 
identified  in  12  CFR  16.5(c).  You  have  also  indicated 
that  the  bank  will  obtain  assurances  at  the  time  of 
exercise  of  a  warrant  that  the  holder  remains  qualified 
to  be  a  purchaser  pursuant  to  this  notice. 

Further,  the  notice  represents  that  the  bank  will  obtain 
from  each  purchaser  a  signed  written  agreement  stat¬ 
ing  (1 )  the  securities  are  being  acquired  for  investment 
and  not  for  distribution;  (2)  the  securities  will  not  be  sold 
within  two  years  after  the  date  the  securities  are  fully 
paid  for;  and,  (3)  the  bank  shall  have  no  obligation  to 
exchange  the  securities  for  securities  of  smaller 
denominations  during  the  two-year  investment  period. 
You  are  reminded  that  each  certificate  should  contain 
a  restrictive  legend  with  the  information  set  forth  in  12 
CFR  16.5(e). 

Based  upon  the  facts  set  forth  above  and  assuming  that 
all  other  requirements  of  1 2  CFR  1 6.5  are  met,  the  OCC 
will  not  object  to  the  bank's  reliance  on  the  exemption 
in  connection  with  this  offering  of  the  bank’s  securities. 
The  bank  may  offer  and  sell  up  to  250,000  units,  with 
the  ability  to  offer  and  sell  up  to  500,000  units  when  and 
if  proper  approval  for  the  amendment  to  the  bank’s 
articles  of  association  is  obtained.  Please  notify  this 
division  and  the  bank's  examiner-in-charge  at  the  time 
the  approval  has  been  obtained. 
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In  addition,  the  OCC  will  permit  the  bank  to  sell  the  units 
to  35  persons  meeting  the  requirements  of  12  CFR 
16.5(a)  and  to  an  unlimited  number  of  "accredited 
investors"  in  addition  to  the  35  persons.  The  key  re¬ 
quirement  is  that  there  may  be  no  more  than  35  persons 
who  do  not  meet  the  definition  of  "accredited  investor." 
Further,  please  be  reminded  of  the  bank’s  obligation  to 
comply  with  12  CFR  5.46  prior  to  recording  the  sale  of 
the  units  as  equity  capital  on  the  bank’s  books. 

In  view  of  the  potential  liabilities  which  may  attach  under 
section  17  of  the  Securities  Act  of  1933  and  section 
10(b)  of  the  Securities  Exchange  Act  of  1934  and  Rule 
10b-5  thereunder,  we  caution  the  bank  to  consider  the 
needs  and  means  for  accurately  and  completely  dis¬ 
closing  all  material  facts  to  the  investor.  The  OCC 
reserves  the  right  to  take  any  action  it  deems  necessary 
if  the  notice  or  information  given  to  investors  is  false  or 
misleading  in  any  respect. 

Jeff  Mace 
Attorney, 

Securities  and  Corporate 
Practices  Division 

★  ★  ★ 


Trust  Interpretations 


268— March  17,  1992 

We  received  your  letter  (response)  which  provided  the 
bank’s  complete  response  to  the  March  10, 1989,  letter 
to  you  from  Dean  E.  Miller,  then  Deputy  Comptroller  for 
Compliance.  In  the  March  10  letter,  we  requested  that 
the  bank  inform  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  of  the  revision  of  the  bank’s  policies, 
procedures,  and  methods  pertaining  to  its  determina¬ 
tion  of  the  fair  value  of  the  Guaranteed  Investment 
Contacts  (GICs)  in  the  Special  Fixed  Income  Fund 
(SFIF);  the  bank's  good  faith  determination  of  fair  value 
of  the  GICs;  and  the  impact  of  the  past  policies,  proce¬ 
dures,  and  methods  of  valuation  on  SFIF  participants. 

We  consider  the  present  valuation  method  employed 
by  the  bank  in  valuing  GICs  to  be  one  that  fails  to 
comport  with  OCC  regulations  and  presents  a  potential 
harm  to  plan  participants.  Further,  we  perceive  that 
such  a  valuation  method  results  in  possible  violations 
of  the  fiduciary  standards  of  the  Employee  Retirement 
Income  Security  Act  of  1 974  (ERISA).  As  Congress  has 
conferred  upon  the  Department  of  Labor  (DOL)  ERISA 
enforcement,  the  OCC  is  referring  the  valuation  issue 
to  DOL. 


The  SFIF  is  a  collective  investment  fund  (CIF),  which  is 
authorized  by  12  CFR  9.18(a)(2)  as  a  fund  consisting 
solely  of  assets  of  retirement,  pension,  profit  sharing, 
stock  bonus,  or  other  trusts  that  are  exempt  from  federal 
income  taxation  under  the  Internal  Revenue  Code.  Your 
response  explained  that  the  bank  had  recently  adopted 
a  formalized  policy  and  written  procedures  relating  to 
the  methodology  used  to  determine  fair  value  of  GICs 
in  its  collective  investment  fund.  The  policy  generally 
sets  forth  the  factors  considered  by  the  bank  in  valuing 
GICs  in  the  SFIF.  The  policy  also  acknowledges  that 
there  is  not  currently  a  definable  market  for  GICs  and 
directs  the  Trust  Investment  Policy  Committee  to  make 
a  good  faith  effort  to  determine  the  fair  value  of  GICs  in 
the  SFIF. 

You  stated  that  the  bank  has  determined  in  good  faith 
at  the  present  time  and  in  the  past,  the  fair  value  of  GICs 
in  the  SFIF  is  properly  the  contract  value  (cost  of  the 
GIC  plus  any  accrued  interest)  and  that  no  plan  par¬ 
ticipants  have  been  harmed  by  that  valuation.  You 
explained  that  the  bank  does  not  take  the  position  that 
in  the  future  fair  value  will  always  be  contract  value 
since  factors  may  develop  in  the  future,  based  on 
changing  financial  and  economic  conditions,  that  may 
alter  its  current  decision.  The  two  factors  that  appear  to 
be  paramount  in  the  bank’s  policies  and  procedures  are 
the  development  of  a  GIC  secondary  market  and  the 
default  or  bankruptcy  of  an  issuer. 

To  summarize,  the  application  of  the  bank's  policies  and 
procedures  for  GIC  valuation  results  in  the  bank  using 
contract  value  as  a  good  faith  determination  of  current 
value.  Our  understanding  is  that  the  bank  will  only 
consider  a  valuation  other  than  contract  value  at  the 
happening  of  highly  unusual  events,  i.e.,  the  develop¬ 
ment  of  a  GIC  secondary  market  or  the  default  or 
bankruptcy  of  an  issuer. 

The  materials  focus  upon  the  likelihood  of  the  fund 
receiving  the  contract  value  at  the  GICs  maturity,  but 
do  not  address  periodic  valuation  considerations  from 
the  perspective  of  the  participating  plan.  You  represent 
that  the  bank’s  stringent  credit  analysis  of  the  com¬ 
panies  issuing  the  GICs  lessens  the  likelihood  that  the 
GIC  will  lose  value  prior  to  maturity,  and  that  historically 
the  bank  has  always  held  GICs  to  maturity.  You  further 
represent  that  the  management  techniques  employed 
by  the  portfolio  manager  in  managing  liquidity  in  the 
SFIF  contribute  to  the  likelihood  that  adequate  liquidity 
will  exist  for  the  withdrawals.  Although  the  bank  has 
taken  considerable  measures  to  assure  that  GICs  are 
a  safe  and  prudent  investment  for  SFIF,  this  office  does 
not  view  those  measures  to  be  sufficient  to  satisfy  the 
valuation  requirements  under  1 2  CFR  9. 1 8(b)(  1 ),  which 
require  fund  assets  to  be  valued  at  market  value  or  a 
fair  value  determined  in  good  faith,  or  1 2  CFR  9  1 8(b)(4) 
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which  requires  that  asset  value  be  determined  at  least 
quarterly.  We  are  concerned  about  the  general 
deterioration  or  improvement  in  the  economic  value  of 
GICs,  and  the  failure  of  the  bank's  valuation  methods  to 
reflect  these  changes.  The  bank’s  valuation  method 
would  adversely  impact  participants  purchasing  fund 
units  when  the  valuation  method  overstates  the  value 
of  GICs,  and  adversely  impact  participants  in  the  fund 
when  the  valuation  method  results  in  understated  unit 
values.  Merely  because  an  investment  is  intended  to 
be  held  until  it  matures  is  not  sufficient  justification  not 
to  value  assets  at  a  fair  value  determined  in  good  faith. 

We  also  are  concerned  that  plan  participants  would  be 
harmed  and  the  fiduciary  standards  of  ERISA  violated 
as  a  result  of  a  qualified  plan  purchasing  units  at 
inflated  values,  or  as  a  result  of  withdrawals  based  on 
inaccurate  valuations.  These  concerns  also  are  ac¬ 
knowledged  by  the  actuarial  branch  of  the  Internal 
Revenue  Service. 1 

In  the  present  context  regarding  the  bank  and  its  SFIF, 
the  GIC  valuation  issue  only  impacts  qualified 
employee  benefit  plans  under  ERISA,  and  is  therefore 
being  referred  to  DOL  pursuant  to  congressional  man¬ 
date.  We  also  request  that  the  bank  take  immediate 
steps  to  bring  its  valuation  of  GICs  into  conformance 
with  the  requirements  of  12  CFR  9.18. 

Stephen  M.  Cross 
Deputy  Comptroller  for 
Compliance  Management 

*  ★  * 


269— June  11,  1992 

This  is  in  reply  to  your  letter  dated  May  13,  1992, 
addressed  to  Stephen  M.  Cross,  Deputy  Comptroller 
for  Compliance  Management.  In  your  letter  you  raise 
certain  questions  concerning  restitution  under  Regula¬ 
tion  Z  and  the  bank's  obligations  under  the  Employee 
Retirement  Income  Security  Act  of  1974  (ERISA)  and 
the  Internal  Revenue  Code  of  1986  (IRC). 

It  is  our  opinion  that  the  bank  complying  with  a  Regula¬ 
tion  Z  restitution  order  would  not  result  in  the  bank 
violating  ERISA  or  the  IRC.  It  is  our  analysis  of  the 
arguments  presented  that  restitution  would  not  result  in 
a  prohibited  transaction  or  a  disqualifying  contribu¬ 
tion/distribution 


1  r,ee  the  October  c>  1979  letter  from  Winfield  C  Burley,  Chief  Pension 
A-  tunnel  Branch  to  Dean  E  Miller  the  then  Deputy  Comptroller  for 
specialized  Examinations 


ERISA  and  the  relevant  IRC  provisions  address 
qualified  employee  benefit  plans  and  the  assets  of 
those  plans.  The  cause  for  restitution  arises  from  the 
failure  to  accurately  disclose  the  finance  charge  or 
annual  percentage  rate  (APR)  as  a  result  of  charging 
inception  fees  and  annual  administrative  fees.  Reim¬ 
bursement  for  failure  to  comply  with  the  Truth  in  Lending 
Act  should  be  made  with  funds  of  the  bank  in  its 
individual  capacity.  These  reimbursement  payments 
would  be  bank  funds  and  therefore  not  plan  assets. 
Since  the  bank  is  not  dealing  with  plan  assets,  the  bank 
is  not  engaging  in  a  prohibited  transaction. 

The  funds  being  reimbursed  are  fees  that  were  direct¬ 
ly  or  indirectly  charged  to  the  borrower  participant. 
Restitution  of  fees  paid  would  not  result  in  additional 
contributions  to  the  plan  or  a  distribution  to  the  par¬ 
ticipant.  The  payments  represent  a  return  of  expen¬ 
ses  charged  and  not  an  increase  in  funding  of  the 
plan.  For  example,  the  source  of  payment  of  the  fees 
may  have  been  the  participant  borrower  from  her  or 
his  personal  funds  or  the  fees  may  have  been 
deducted  from  the  proceeds  of  the  loan.  Clearly  in 
these  circumstances,  the  plans  did  not  pay  the  fees. 
The  actual  financial  effect  of  the  act  of  restitution  by 
the  bank  is  that  the  borrower  pays  a  lower  rate  of 
interest  on  the  loan.  Restitution  by  the  bank  would  not 
be  a  plan  distribution  to  a  participant. 

The  bank  is  concerned  that  a  restitution  order  could 
result  in  the  reallocation  of  fiduciary  liability  to  the  bank 
which  had  been  allocated  to  the  plan  administrator. 
Again,  we  are  not  persuaded  that  restitution  as  required 
by  the  Truth  in  Lending  Act  should  be  foregone  be¬ 
cause  of  the  statutory  provisions  of  ERISA.  ERISA  does 
provide  for  allocating  fiduciary  responsibilities  (other 
than  trustee  responsibilities)  among  named  fiduciaries. 
It  is  unclear  that  the  Regulation  Z  disclosure  require¬ 
ments  are  fiduciary  responsibilities  that  are  the  subject 
of  ERISA.  However,  if  the  disclosure  requirements  are 
fiduciary  responsibilities,  an  argument  can  be  made 
that  they  are  trustee  (creditor)  responsibilities,  under 
Regulation  Z,  and  therefore  cannot  be  allocated.  In  any 
event,  the  OCC’s  restitution  order  does  not  preclude  the 
bank  from  recovering  the  funds  from  the  plan  sponsors. 
Recovery  by  the  bank  from  plan  assets  does  appear  to 
us  to  be  a  prohibited  transaction. 

We  note  that  the  declared  policy  of  ERISA  is  to  "protect 
interstate  commerce  and  the  interests  of  participants  in 
employee  benefit  plans  and  their  beneficiaries,  by  re¬ 
quiring  the  disclosure  and  reporting  to  participants  and 
beneficiaries  of  financial  information  and  other  informa¬ 
tion  with  respect  thereto."  This  policy  of  ERISA  appears 
to  us  to  be  consistent  with  at  least  one  of  the  purposes 
of  the  Truth  in  Lending  Act,  "to  assure  a  meaningful 
disclosure  of  credit  terms." 
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In  summary,  we  see  no  conflict  between  the  Truth  in 
Lending  Act  and  the  Employee  Retirement  Income 
Security  Act  which  would  preclude  restitution  by  the 
trustee  for  violations  of  Regulation  Z. 

This  opinion  is  based  upon  the  facts  as  made  known  to 
us  and  our  understanding  of  ERISA.  Although  addition¬ 
al  arguments  are  available  to  support  the  OCC’s  restitu¬ 
tion  order,  we  have  limited  our  discussion  to  the  issues 
as  formulated  by  you. 

William  L.  Granovsky 

National  Bank  Examiner 

Compliance  Management  Department 

★  ★  ★ 


270 — November  24,  1989 

This  is  in  reply  to  your  letter  dated  October  23,  1989. 
You  request  our  opinion  whether  ***  ***  (bank)  may, 
without  violating  12  CFR  9.12,  receive  fees  in  con¬ 
sideration  for  rendering  sub-investment  advisory  ser¬ 
vices  to  certain  mutual  funds  in  which  discretionary 
fiduciary  accounts  are  invested. 


It  is  our  opinion  that  Indiana  Code  28- 1-12-3  is  authoriz¬ 
ing  local  law  for  purposes  of  1 2  CFR  9. 1 2(a).  The  statute 
authorizes  an  Indiana  bank  fiduciary  to  exercise  discre¬ 
tion  to  invest  in  securities  of  a  mutual  fund  that  the  bank 
or  an  affiliate  is  providing  services  as  investment  ad¬ 
visor,  sponsor,  distributor,  custodian,  transfer  agent, 
registrar,  or  otherwise.  The  fact  that  the  bank  or  its 
affiliate  is  to  receive  reasonable  remuneration  for  the 
services  rendered  to  the  mutual  fund  does  not  preclude 
the  investment.  For  qualified  employee  benefit  ac¬ 
counts  the  Employee  Retirement  Income  Security  Act 
of  1974  would  be  the  governing  law. 

In  the  situation  presented  the  bank  is  to  act  as  sub-in¬ 
vestment  adviser.  The  provisions  of  the  statute  are 
sufficiently  broad  to  reach  receiving  reasonable 
remuneration  for  the  services  performed  as  sub-invest¬ 
ment  adviser.  Also,  the  bank  intends  to  disclose  annual¬ 
ly  to  each  fiduciary  account  that  account's  pro  rata 
share  of  the  specific  dollar  amount  of  sub-investment 
advisory  fees  paid  to  the  bank. 

Dean  E.  Miller 

Deputy  Comptroller  for  Compliance 
Compliance  Management  Department 

★  ★  ★ 
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Assets,  liabilities  and  capital  accounts  of  national  banks,  September  30,  1991,  and  September  30,  1992 

(Dollar  amounts  in  millions) 


September  30. 
1992 

September  30, 
1992 

Change 

September  30,  1991- 
September  30,  1992 
fully  consolidated 

Consolidated 

Consolidated 

foreign  and 

foreign  and 

Amount 

Percent 

domestic 

domestic 

Assets 

Cash  and  balances  due  from  depository  institutions: 

Noninterest-bearing  balances  and  currency  and  coin . 

$129,129 

$111,976 

-$17,153 

-13.28 

Interest-bearing  balances . 

56,290 

50,424 

-5,866 

-10.42 

Investment  Securities . 

344,005 

394,733 

50,728 

14  75 

Federal  funds  sold  and  securities  purchased  under  agreements  to 

resell . 

98,006 

87,007 

-10,999 

-1 1.22 

Loans  and  leases,  net  of  unearned  income . 

1,234,701 

1,196,259 

-38,442 

-3.11 

Less  allowance  for  loan  and  lease  losses . 

32,764 

33,575 

812 

2.48 

Less  allocated  transfer  risk  reserve . 

196 

94 

-102 

-51  96 

Net  loans  and  leases . 

1,201,741 

1,162,589 

-39,152 

-3.26 

Premises  and  fixed  assets  . 

30,043 

31,080 

1,036 

3.45 

Other  real  estate  owned . 

17,084 

18,660 

1,576 

9  23 

All  other  assets . 

1 15,234 

119,500 

4,266 

3.70 

Total  assets . 

1,991,532 

1 ,975,969 

-15,563 

-0.78 

Liabilities 

Deposits: 

Noninterest-bearing  deposits  in  domestic  offices . 

279,665 

286,373 

6,709 

2.40 

Interest-bearing  deposits  in  domestic  offices . 

1,089,084 

1 ,043,838 

-45,246 

-4.15 

Total  domestic  deposits . 

1,368,749 

1,330,212 

-38,537 

-2.82 

Total  foreign  deposits . 

189,380 

190,646 

1,265 

0  67 

Total  deposits . 

1,558,129 

1,520,857 

-37,272 

-2  39 

Federal  funds  purchased  and  securities  sold  under  agreements 

145,739 

148,458 

2,719 

1.87 

to  repurchase . 

Demand  notes  issued  to  the  U  S.  Treasury . 

20,524 

20,450 

-75 

-0.36 

Other  borrowed  money . 

65,158 

62,349 

-2,809 

-4  31 

Subordinated  notes  and  debentures . 

15,394 

18,477 

3,083 

20.03 

All  other  liabilities . 

61,016 

64,427 

3,412 

5.59 

Total  Liabilities . 

1 ,865,960 

1,835,018 

-30,941 

-1  66 

Limited-life  preferred  stock . 

0 

5 

5 

1074.89 

Equity  Capital 

Perpetual  preferred  stock . 

458 

318 

-141 

-30  67 

Common  Stock .  . 

16,347 

16,1 14 

-233 

-1.43 

Surplus  . 

53,522 

63,052 

9,530 

17.81 

Net  undivided  profits  and  capital  reserves . 

55,793 

61,948 

6,155 

1  1  03 

Cumulative  foreign  currency  translation  adjustments . 

-549 

-487 

62 

-11.32 

Total  equity  capital . 

125,572 

140,945 

15,373 

12.24 

Total  liabilities,  limited-life  preferred  stock,  and  equity  capital 

1,991,532 

1 ,975,969 

-15,563 

-0  78 

Note:  1992  third  quarter  data  are  preliminary. 
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Income  and  expenses  of  foreign  and  domestic  offices  and  subsidiaries  of  national  banks,  September  30,  1992 

(Dollar  amounts  in  millions) 


Consolidated 
foreign  and 
domestic 

Percent 

distribution 

Interest  income 

Interest  and  fee  income  on  loans . 

$80,968 

71.7 

Income  from  lease  financing  receivables . 

2,218 

2.0 

Interest  income  on  balances  due  from  depository  institutions . 

3,551 

3.1 

Interest  and  dividend  income  on  securities . 

20,369 

18.0 

Interest  income  from  assets  held  in  trading  accounts  . 

2,134 

1.9 

Interest  income  from  federal  funds  sold  and  securities  purchased  under  agreements 

to  resell  . 

2,784 

112,914 

2  5 

Total  interest  income .  . 

100.0 

Interest  expense 

Interest  on  deposits . 

44,519 

79.3 

Expense  of  federal  funds  purchased  and  securities  sold  under  agreements  to 

repurchase  . 

4,213 

7.5 

Interest  on  demand  notes  issued  to  the  U  S  Treasury  and  on  other  borrowed  money 

6,033 

10.7 

Interest  on  mortgage  indebtedness  and  obligations  under  capitalized  leases . 

73 

0.1 

Interest  on  notes  and  debentures  subordinated  to  deposits . 

886 

1.6 

Total  interest  expense . 

56,133 

100.0 

Net  interest  income 

56,780 

Provision  for  loan  and  lease  losses . 

12,030 

Provision  for  allocated  transfer  risk . 

-76 

Noninterest  income: 

Service  charges  on  deposit  accounts  . 

6,494 

21.8 

Other  noninterest  income . 

23,229 

78.2 

Total  noninterest  income . 

29,724 

100.0 

Gains  and  losses  on  securities  not  held  in  trading  accounts . 

1,836 

Noninterest  expense: 

Salaries  and  employee  benefits . 

23,551 

40.9 

Expenses  of  premises  and  fixed  assets  (net  of  rental  income) . 

7,837 

13.6 

Other  noninterest  expense . 

26,232 

45.5 

Total  noninterest  expense . 

57,620 

100.0 

Income  (loss)  before  income  taxes  and  extraordinary  items  and  other  adjustments  . 

18,766 

Applicable  income  taxes . 

5,973 

Income  before  extraordinary  items  and  other  adjustments . 

12,787 

Extraordinary  items  and  other  adjustments,  net  of  taxes . 

242 

Net  Income . 

13,029 

Total  cash  dividends  declared* . 

4,138 

Recoveries  credited  to  allowance  for  possible  loan  losses . 

2,517 

Losses  charged  to  allowance  for  possible  loan  losses . 

14, 147 

Net  loan  losses  . 

1  1 ,630 

'Banks  with  assets  of  less  than  $100  million  report  this  item  only  in  their  December  Report  of  Income. 
Note  1992  third  quarter  data  are  preliminary. 


08 


Loans  of  national  banks,  by  state,  September  30,  1992 
(Dollar  amounts  in  millions) 


Total 

loans, 

gross 

Domestic  offices 

Total 
loans  at 
foreign 
offices 

Loans 
secured 
by  real 
estate 

Loans  to 
farmers 

Commercial 

and 

industrial 

loans 

Loans 

to 

individuals 

Other 

loans 

All  national  banks 

$1,191,464 

$479,821 

$15,008 

$267,285 

$202,314 

$88,590 

$138,446 

Alabama . 

1 1 ,650 

5,267 

85 

3,354 

2,134 

810 

0 

Alaska  . 

1,490 

620 

0 

540 

201 

125 

5 

Arizona  . 

10,937 

3,745 

332 

1,543 

4,695 

622 

0 

Arkansas  . 

6,186 

3,160 

295 

1,185 

1,332 

214 

0 

California  . 

160,288 

80,976 

1,864 

23,122 

20.474 

7,661 

26,192 

Colorado  . 

9,837 

3,840 

429 

1,766 

3,247 

555 

0 

Connecticut . 

12,225 

7,282 

12 

3,448 

845 

638 

0 

Delaware  . 

14,660 

514 

1 

122 

13,936 

86 

0 

District  of  Columbia . 

6,147 

3,251 

0 

1,41 1 

402 

644 

440 

Florida . 

48,929 

35,759 

199 

6,408 

8,498 

-2,023 

87 

Georgia . 

27,832 

10,082 

100 

7,873 

6,907 

2,762 

108 

Hawaii . 

224 

143 

0 

69 

10 

2 

0 

Idaho . 

5,557 

1,668 

578 

1,278 

1,605 

428 

0 

Illinois . 

62,613 

21,093 

896 

22,842 

7,460 

6,157 

4,165 

Indiana  . 

20,835 

9,082 

353 

4,653 

5,329 

1,418 

0 

Iowa . 

7,373 

3,205 

664 

1,487 

1,668 

350 

0 

Kansas  . 

6,831 

2,836 

829 

1,461 

1,456 

248 

0 

Kentucky  . 

1  1,877 

5,082 

169 

2,670 

2,799 

1,153 

3 

Louisiana . 

9,799 

4,323 

89 

2,375 

2,379 

608 

25 

Maine . 

1,581 

1,097 

3 

301 

132 

48 

0 

Maryland  . 

19,489 

8,922 

19 

3,090 

6,090 

1,087 

281 

Massachusetts  . 

31,028 

10,817 

20 

1 1,531 

1,350 

2,159 

5,151 

Michigan . 

28,573 

12,631 

162 

8,099 

4,629 

2,037 

1,014 

Minnesota . 

25,714 

1 1 ,558 

634 

6,822 

3,086 

3,482 

134 

Mississippi . 

5,206 

2,378 

132 

1,171 

1,152 

374 

0 

Missouri . 

18,226 

8,320 

324 

4,866 

3,145 

1,570 

0 

Montana . 

2,026 

615 

195 

41 1 

767 

38 

0 

Nebraska . 

7,574 

2,089 

1,229 

1,193 

2,685 

377 

0 

Nevada  . 

4,868 

1,174 

1  1 

258 

3,395 

30 

0 

New  Hampshire . 

722 

271 

0 

78 

367 

6 

0 

New  Jersey . 

42,457 

24,389 

42 

9,632 

5,263 

2,991 

139 

New  Mexico . 

3,841 

2,278 

115 

553 

792 

104 

0 

New  York . 

205,665 

47,757 

205 

32,132 

12,402 

15,271 

97,899 

North  Carolina . 

37,878 

15,532 

177 

12,749 

3,455 

5,111 

853 

North  Dakota 

1,770 

649 

267 

409 

390 

55 

0 

Ohio . 

59,922 

22,239 

354 

14,142 

18,454 

4,667 

65 

Oklahoma . 

7,259 

3,283 

513 

1,798 

1,349 

316 

0 

Oregon  . 

12,215 

4,362 

288 

3,466 

2,709 

1,390 

0 

Pennsylvania  . 

67,506 

26,198 

103 

20,667 

9,286 

9,832 

1,419 

Rhode  Island  . 

8,427 

3,226 

0 

3,305 

482 

1,402 

1 1 

South  Carolina . 

12,213 

7,010 

44 

2,014 

1,995 

1,150 

0 

South  Dakota . 

8,486 

802 

407 

1,752 

4,315 

1,210 

0 

Tennessee  . 

15,516 

6,844 

100 

3,812 

3,413 

1,348 

0 

Texas  . 

59,966 

22,366 

1,488 

19,055 

10,573 

6,089 

395 

Utah . 

5,336 

2,207 

1 1  1 

1,056 

1,522 

441 

0 

Vermont . 

1,714 

1,132 

13 

354 

179 

36 

0 

Virginia  . 

15,224 

7,422 

91 

3,652 

3,091 

968 

0 

Washington . 

23,768 

9,954 

707 

6,067 

5,750 

1,245 

44 

West  Virginia  . 

6,137 

3,371 

10 

1,003 

1,571 

182 

0 

Wisconsin . 

14,341 

6,318 

247 

3,915 

2,792 

1,054 

13 

Wyoming  . 

868 

298 

100 

197 

254 

20 

0 

Puerto  Rico . 

659 

382 

1 

130 

105 

41 

0 

Note;  1992  third  quarter  data  are  preliminary.  Zeros  indicate  amounts  of  less  than  $500,000 
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Deposits  of  national  banks,  by  state,  September  30,  1992 
(Dollar  amounts  in  millions) 


Total 
demand 
deposits  at 
domestic 
offices 

All 

NOW 

accounts 

Money 

market 

deposit 

accounts 

Large 

time 

deposits 

All  other 
deposits  at 
domestic 
offices 

Total 

deposits 

at 

foreign 

offices 

Total 

consolidated 

deposits 

All  national  banks 

$276,059 

$147,799 

$271,899 

$136,375 

$498,079 

$190,646 

$1,520,857 

Alabama . 

2,398 

1,673 

2,91 1 

1,695 

5,628 

249 

14,554 

Alaska  . 

823 

231 

413 

286 

878 

0 

2,632 

Arizona . 

3,251 

1,901 

4,494 

1,002 

5,117 

0 

15,764 

Arkansas  . 

1,831 

1,855 

1,318 

1,268 

5,008 

0 

1 1 ,280 

California  . 

37,630 

15,536 

45,645 

12,949 

41,955 

22,680 

176,394 

Colorado  . 

4.627 

2,884 

4,069 

1,001 

5,329 

28 

17,938 

Connecticut . 

4.036 

1,953 

2,595 

1,157 

7,546 

208 

17,496 

Delaware . 

331 

1  12 

2,330 

3,572 

1,451 

152 

7,948 

District  of  Columbia . 

2,332 

1,541 

2.685 

1,416 

2,128 

989 

1 1 ,09 1 

Florida . 

15,039 

8,423 

17,1 10 

1 1,138 

31,722 

210 

83,643 

Georgia . 

6,982 

3,564 

5.083 

3,177 

10,979 

353 

30,138 

Hawaii . 

56 

44 

34 

46 

114 

0 

294 

Idaho  . 

1,070 

768 

1,309 

425 

2,470 

0 

6,042 

Illinois . 

15,445 

7,924 

12,190 

13,099 

26,973 

14,813 

90,443 

Indiana 

4,724 

3,231 

4,459 

2,072 

10,984 

78 

25,548 

Iowa . 

2,108 

1,513 

1,733 

610 

5,291 

0 

1 1 ,254 

Kansas  . 

1,820 

1,777 

2,067 

916 

5,562 

0 

12,142 

Kentucky  . 

2,833 

2,269 

1,851 

1,174 

6,820 

238 

15,185 

Louisiana . 

3,962 

2,393 

3,045 

2,194 

7,229 

19 

18,842 

Maine . 

217 

243 

217 

118 

1,112 

0 

1,907 

Maryland  . 

4,517 

2,124 

3,562 

2,907 

9,319 

513 

22,942 

Massachusetts  . 

6,506 

2,793 

7,423 

3,609 

9,410 

5,416 

35,158 

Michigan  . 

6,383 

2,560 

7,183 

2,943 

14,406 

1,923 

35,398 

Minnesota . 

6,728 

3,640 

6,039 

2,227 

10,463 

350 

29,447 

Mississippi . 

1,365 

1,313 

1,492 

992 

3,583 

0 

8,746 

Missouri . 

5,313 

3,519 

5,518 

1,483 

10,722 

87 

26,643 

Montana . 

569 

503 

629 

161 

1,270 

0 

3,131 

Nebraska . 

1,676 

1,483 

1,309 

847 

5,251 

0 

10,565 

Nevada  . 

912 

514 

1,068 

397 

1,396 

0 

4,287 

New  Hampshire . 

66 

98 

99 

250 

274 

0 

787 

New  Jersey . 

12,065 

6,954 

7,809 

3,310 

29,862 

92 

60,092 

New  Mexico . 

1,006 

1,071 

977 

665 

2,839 

0 

6,558 

New  York . 

30,310 

8,698 

30,324 

12,542 

31,148 

131,093 

244,1 16 

North  Carolina . 

7,444 

2,695 

5,763 

5,457 

12,1 18 

4,237 

37,714 

North  Dakota . 

382 

521 

446 

199 

1,461 

0 

3,009 

Ohio . 

1 1,675 

7,453 

10,691 

4,549 

31,926 

1,163 

67,455 

Oklahoma . 

2,743 

2,031 

1,894 

1,548 

5,585 

43 

13,844 

Oregon . 

2.845 

2,128 

3,068 

395 

4,684 

0 

13,121 

Pennsylvania  . 

15,303 

7,332 

16,574 

7,442 

36,392 

4,078 

87,120 

Rhode  Island . 

1,225 

494 

1,460 

2,513 

2,601 

234 

8,528 

South  Carolina 

2,497 

2,289 

2,591 

1,241 

5,166 

0 

13,783 

South  Dakota . 

592 

538 

1,029 

1,370 

3,641 

0 

7,170 

Tennessee  . 

4,229 

2,600 

4,542 

1,808 

9,643 

25 

22,846 

Texas  . 

21,145 

13,960 

20,013 

12,560 

35,1 19 

1,155 

103,952 

Utah 

1,488 

1,003 

1,292 

226 

2,830 

66 

6,906 

Vermont 

228 

269 

379 

126 

1,023 

0 

2,024 

Virginia 

3,985 

2,932 

2,969 

1,616 

9,203 

12 

20,718 

Washington  . 

6,062 

2,869 

6,359 

1,405 

7,475 

54 

24,224 

West  Virginia 

1,193 

1,21 1 

844 

527 

5,525 

0 

9,301 

Wisconsin 

3,704 

1,884 

2,671 

995 

8,506 

87 

17,847 

Wyoming 

314 

356 

315 

177 

718 

0 

1,880 

Puerto  Rico 

73 

133 

9 

572 

224 

0 

1,01  1 

Note  1992  third  quarter  data  are  preliminary  Zeros  indicate  amounts  of  less  than  $500,000 
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Interest  income  of  national  banks,  September  30,  1992 
(Dollar  amounts  in  millions) 


Interest 
and  fees 
on  loans 

Income 

from 

lease 

financing 

Interest  due 
from  other 
depository 
institutions 

Interest 

and 

dividends  on 
securities 

Interest 
from  trading 
account 
assets 

Interest 
from  federal 
funds 

transactions 

Total 

interest 

income 

All  national  banks 

$80,968 

$2,218 

$3,551 

$20,369 

$2,134 

$2,784 

$1 12,914 

Alabama . 

719 

5 

3 

289 

2 

13 

1,031 

Alaska . 

99 

1 

2 

89 

0 

2 

192 

Arizona  . 

766 

18 

9 

249 

5 

28 

1,076 

Arkansas  . 

403 

1 

4 

250 

1 

17 

676 

California  . 

9,657 

244 

201 

1,069 

229 

226 

1 1 ,626 

Colorado  . 

704 

9 

13 

335 

1 

54 

1,116 

Connecticut . 

755 

0 

1 

358 

0 

17 

1,131 

Delaware  . 

1,534 

5 

6 

69 

0 

8 

1,622 

District  of  Columbia . 

403 

6 

34 

178 

0 

43 

664 

Florida . 

3,293 

16 

95 

823 

1 

203 

5,322 

Georgia . 

1,768 

29 

7 

426 

6 

92 

2,328 

Hawaii . 

15 

0 

0 

3 

0 

1 

19 

Idaho  . 

355 

1 1 

2 

75 

8 

7 

458 

Illinois . 

3,751 

30 

405 

1,160 

170 

216 

5,732 

Indiana . 

1,394 

35 

7 

354 

0 

38 

1,829 

Iowa . 

477 

2 

2 

334 

0 

13 

828 

Kansas  . 

497 

5 

3 

303 

0 

14 

823 

Kentucky  . 

735 

14 

4 

230 

0 

38 

1,021 

Louisiana . 

697 

2 

17 

434 

0 

32 

1,182 

Maine . 

109 

0 

0 

19 

0 

2 

129 

Maryland  . 

1,446 

10 

9 

381 

6 

39 

1,890 

Massachusetts  . 

3,010 

133 

573 

563 

8 

36 

4,322 

Michigan  . 

1,783 

1 1 

43 

582 

12 

30 

2,462 

Minnesota . 

1,486 

41 

8 

451 

17 

60 

2,063 

Mississippi . 

342 

0 

4 

222 

0 

12 

579 

Missouri . 

1,109 

14 

5 

461 

7 

72 

1,668 

Montana . 

159 

0 

2 

47 

0 

1 1 

219 

Nebraska . 

581 

4 

3 

193 

0 

13 

795 

Nevada  . 

804 

0 

0 

60 

0 

5 

870 

New  Hampshire . 

77 

0 

0 

9 

0 

1 

87 

New  Jersey . 

2,688 

23 

49 

799 

5 

86 

3,650 

New  Mexico . 

286 

1 

2 

118 

0 

18 

425 

New  York  . 

16,260 

950 

1,684 

1,927 

1,478 

304 

22,603 

North  Carolina . 

2,091 

63 

73 

552 

90 

155 

3,023 

North  Dakota . 

123 

1 

3 

57 

0 

7 

192 

Ohio . 

4.262 

126 

30 

963 

3 

103 

5,486 

Oklahoma . 

485 

0 

9 

327 

1 

20 

843 

Oregon 

795 

61 

0 

138 

7 

17 

1,018 

Pennsylvania  . 

3,893 

163 

122 

1,753 

23 

78 

6,033 

Rhode  Island  . 

441 

94 

0 

93 

0 

35 

664 

South  Carolina . 

814 

4 

2 

251 

3 

31 

1,105 

South  Dakota . 

702 

7 

1 

52 

0 

1 1 

774 

Tennessee  . 

993 

12 

14 

452 

16 

25 

1,51  1 

Texas  . 

3,610 

10 

73 

1,881 

10 

435 

6,019 

Utah . 

352 

12 

8 

94 

18 

6 

490 

Vermont . 

121 

0 

0 

22 

0 

1 

144 

Virginia  . 

1,089 

9 

9 

234 

1 

51 

1,394 

Washington . 

1,533 

18 

1 

102 

4 

19 

1,678 

West  Virginia  . 

433 

0 

3 

216 

0 

13 

666 

Wisconsin . 

957 

15 

4 

247 

1 

22 

1.246 

Wyoming  . 

60 

0 

0 

57 

0 

2 

120 

Puerto  Rico . 

48 

1 

2 

18 

0 

3 

71 

Note:  1992  third  quarter  data  are  preliminary.  Zeros  indicate  amounts  of  less  than  $500,000 
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Noninterest  income  of  national  banks,  September  30,  1992 
(Dollar  amounts  in  millions) 


Service 
charges  on 
deposit 
accounts 

Gams 
(losses) 
on  foreign 
exchange 
transactions 

Gains 
(losses) 
on  fees  from 
assets  in 
trading 
accounts 

Other 

noninterest 

income 

+ 

extraordinary 

items 

Gams 
(losses) 
on  assets 
not  in 
trading 
accounts 

Total 

noninterest 
income  and 
gains  (losses) 
on  assets  not 
in  trading 
accounts 

All  national  banks 

$6,494 

$1,507 

$804 

$21,161 

$1,836 

$31,802 

Alabama 

68 

3 

8 

134 

8 

220 

Alaska  . 

14 

0 

0 

27 

4 

46 

Arizona 

107 

3 

5 

225 

1  1 

351 

Arkansas  . 

45 

0 

7 

76 

5 

134 

California  .  .  .  . 

978 

194 

87 

2,267 

193 

3,719 

Colorado 

1  14 

2 

4 

289 

1  1 

421 

Connecticut . 

89 

5 

2 

208 

25 

329 

Delaware 

4 

0 

0 

1,111 

0 

1,115 

District  of  Columbia 

51 

4 

3 

156 

68 

281 

Florida . 

464 

6 

1 

680 

64 

1,216 

Georgia . 

209 

2 

8 

422 

69 

711 

Hawaii . 

1 

0 

0 

1 

0 

2 

Idaho 

34 

0 

-2 

41 

1 

74 

Illinois . 

300 

94 

95 

774 

90 

1,354 

Indiana  . 

98 

1 

3 

249 

9 

360 

Iowa . 

40 

0 

0 

137 

29 

207 

Kansas  . 

49 

0 

1 

79 

8 

136 

Kentucky  . 

54 

0 

0 

88 

8 

149 

Louisiana . 

103 

0 

7 

139 

27 

276 

Maine . 

6 

0 

0 

17 

1 

24 

Maryland  . 

146 

1 

1 

219 

74 

441 

Massachusetts  . 

126 

31 

21 

574 

119 

871 

Michigan 

142 

9 

1 1 

301 

10 

472 

Minnesota . 

126 

8 

1 

470 

47 

652 

Mississippi . 

39 

0 

2 

50 

4 

95 

Missouri . 

123 

6 

27 

253 

23 

431 

Montana . 

12 

0 

0 

26 

1 

40 

Nebraska . 

39 

0 

0 

223 

5 

266 

Nevada  . 

22 

0 

0 

344 

1 

367 

New  Hampshire . 

2 

0 

0 

2 

1 

5 

New  Jersey . 

238 

4 

11 

380 

70 

703 

New  Mexico  . 

29 

0 

0 

40 

16 

86 

New  York  .  .  . 

410 

1,053 

350 

4,219 

244 

6,275 

North  Carolina . 

202 

14 

3 

485 

27 

731 

North  Dakota . 

9 

0 

0 

17 

1 

27 

Ohio . 

266 

9 

6 

1,029 

56 

1,365 

Oklahoma . 

69 

1 

8 

1  19 

8 

205 

Oregon . 

101 

0 

10 

228 

1 

340 

Pennsylvania . 

334 

24 

7 

965 

254 

1,585 

Rhode  Island 

17 

0 

0 

396 

24 

438 

South  Carolina . 

79 

0 

2 

1  10 

1  1 

201 

South  Dakota 

1 1 

0 

0 

1,316 

4 

1,331 

Tennessee 

1  17 

1 

84 

173 

13 

388 

Texas 

613 

15 

18 

1,101 

129 

1,876 

Utah 

43 

0 

-2 

76 

0 

119 

Vermont 

6 

0 

0 

14 

1 

21 

Virginia 

82 

0 

4 

339 

45 

470 

Washington 

159 

15 

8 

314 

1 

497 

West  Virginia 

22 

0 

0 

45 

4 

71 

Wisconsin 

72 

2 

1 

202 

7 

285 

Wyoming 

6 

0 

0 

8 

1 

15 

Puerto  Rico 

2 

0 

0 

2 

1 

5 

Note  1992  third  quarter  data  are  preliminary  Zeros  indicate  amounts  of  less  than  $500,000 


102 


Interest  expense  of  national  banks,  September  30,  1992 
(Dollar  amounts  in  millions) 


Interest 

on 

deposits 

Expense  of 
federal 
funds 

transactions 

Interest  on 
treasury 
demand  notes 
and 

other  borrowed 
money 

Interest 

on 

mortgage 

and 

capitalized 

leases 

Interest 

on 

subordinated 

notes 

and 

debentures 

Total 

interest 

expense 

All  national  banks 

$44,519 

$4,213 

$6,033 

$73 

$886 

$56,133 

Alabama . 

411 

48 

5 

0 

1 

465 

Alaska . 

51 

12 

0 

0 

0 

63 

Arizona  . 

375 

9 

42 

0 

2 

429 

Arkansas  . 

292 

6 

1 

0 

0 

299 

California  . 

3,924 

251 

416 

11 

145 

4,747 

Colorado  . 

408 

21 

1 

2 

1 

433 

Connecticut . 

431 

43 

12 

1 

2 

489 

Delaware  . 

341 

104 

160 

1 

14 

621 

District  of  Columbia . 

323 

18 

6 

0 

1 

347 

Florida . 

1,646 

166 

53 

3 

1  1 

2,289 

Georgia . 

854 

161 

13 

1 

6 

1,035 

Hawaii . 

7 

0 

0 

0 

0 

7 

Idaho . 

167 

30 

4 

0 

1 

202 

Illinois . 

2,572 

269 

166 

1 

85 

3,093 

Indiana  . 

714 

73 

14 

1 

0 

802 

Iowa . 

338 

35 

19 

1 

1 

393 

Kansas  . 

362 

17 

1 

0 

0 

380 

Kentucky  . 

422 

55 

6 

1 

0 

483 

Louisiana . 

453 

31 

2 

1 

0 

488 

Maine . 

62 

2 

2 

0 

0 

66 

Maryland  . 

656 

83 

146 

1 

8 

894 

Massachusetts  . 

2,147 

144 

689 

1 

13 

2,994 

Michigan  . 

1,030 

92 

50 

2 

2 

1,176 

Minnesota . 

704 

132 

37 

2 

14 

889 

Mississippi . 

247 

23 

1 

0 

0 

271 

Missouri . 

692 

82 

21 

5 

0 

799 

Montana . 

79 

4 

0 

0 

0 

84 

Nebraska . 

323 

15 

1 

2 

1 

342 

Nevada  . 

1  12 

26 

18 

0 

0 

155 

New  Hampshire . 

26 

0 

3 

0 

0 

30 

New  Jersey . 

1,537 

60 

13 

1 

20 

1,632 

New  Mexico . 

186 

8 

1 

0 

0 

195 

New  York  . 

10,389 

560 

3,555 

14 

397 

14,915 

North  Carolina . 

991 

488 

68 

4 

23 

1,574 

North  Dakota  . 

92 

1 

0 

0 

1 

94 

Ohio . 

1,826 

246 

79 

3 

22 

2,177 

Oklahoma . 

364 

1 1 

6 

0 

0 

381 

Oregon  . 

291 

30 

56 

1 

1 

378 

Pennsylvania  . 

2,369 

250 

182 

3 

52 

2,855 

Rhode  Island  . 

287 

31 

21 

0 

4 

343 

South  Carolina . 

365 

116 

5 

1 

3 

489 

South  Dakota . 

302 

36 

34 

0 

2 

375 

Tennessee  . 

599 

60 

9 

1 

7 

675 

Texas  . 

2,498 

180 

65 

4 

27 

2,774 

Utah 

176 

27 

6 

0 

1 

210 

Vermont . 

69 

2 

1 

0 

0 

71 

Virginia  . 

616 

50 

7 

0 

2 

675 

Washington . 

563 

35 

30 

3 

1 1 

642 

West  Virginia  . 

279 

20 

2 

0 

0 

301 

Wisconsin . 

473 

51 

3 

1 

2 

530 

Wyoming  . 

50 

1 

0 

0 

0 

51 

Puerto  Rico . 

28 

0 

0 

0 

2 

30 

Note:  1992  data  are  preliminary.  Zeros  indicate  amounts  of  less  than  $500,000 
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Noninterest  and  other  expense  of  national  banks,  September  30,  1992 

(Dollar  amounts  in  millions) 


Provision 
for  loan 
and 
lease 
losses 

Provision 

for 

allocated 

transfer 

risk 

Salaries 

and 

employee 

benefits 

Expenses  of 
premises 
and 
fixed 
assets 

Applicable 

income 

taxes 

Other 

noninterest 

expense 

Total 

noninterest 

and 

other 

expense 

All  national  banks 

$12,030 

-$76 

$23,551 

$7,837 

$5,973 

$26,232 

$75,547 

Alabama  . 

49 

0 

225 

70 

71 

194 

608 

Alaska . 

2 

0 

52 

17 

24 

28 

123 

Arizona . 

129 

0 

303 

84 

74 

290 

880 

Arkansas . 

18 

0 

144 

39 

48 

138 

388 

California 

1,945 

-78 

2,810 

1,023 

906 

2,864 

9,469 

Colorado  .  .  . 

47 

0 

309 

104 

57 

433 

951 

Connecticut 

137 

0 

284 

96 

31 

388 

936 

Delaware  . 

410 

0 

270 

69 

219 

780 

1,749 

District  of  Columbia . 

129 

0 

147 

65 

-27 

292 

606 

Florida . 

382 

0 

1,031 

450 

305 

1,388 

3,557 

Georgia 

205 

0 

475 

162 

170 

584 

1,596 

Hawaii . 

0 

0 

5 

3 

1 

4 

13 

Idaho  . 

22 

0 

70 

17 

40 

106 

255 

Illinois . 

954 

1 

1,180 

388 

-23 

1,162 

3,662 

Indiana  . 

178 

0 

363 

112 

1 19 

373 

1,144 

Iowa . 

42 

0 

156 

51 

70 

176 

493 

Kansas  . 

32 

0 

155 

41 

55 

165 

449 

Kentucky 

66 

0 

194 

59 

45 

185 

550 

Louisiana 

102 

0 

269 

81 

59 

291 

801 

Maine . 

10 

0 

27 

9 

2 

35 

83 

Maryland  . 

300 

1 

416 

126 

74 

371 

1,288 

Massachusetts  . 

152 

0 

646 

217 

172 

678 

1,866 

Michigan  . 

146 

0 

549 

152 

121 

460 

1,428 

Minnesota . 

147 

0 

421 

144 

141 

565 

1,418 

Mississippi . 

36 

0 

1  19 

34 

30 

98 

318 

Missouri . 

91 

0 

364 

1 13 

120 

353 

1,042 

Montana . 

15 

0 

39 

13 

19 

55 

141 

Nebraska . 

59 

0 

153 

51 

65 

247 

575 

Nevada  . 

193 

0 

81 

31 

119 

421 

846 

New  Hampshire . 

26 

0 

8 

2 

1 

23 

60 

New  Jersey . 

376 

0 

743 

272 

124 

875 

2,391 

New  Mexico . 

48 

0 

98 

33 

16 

87 

282 

New  York 

3,083 

0 

4,554 

1,550 

444 

3,582 

13,212 

North  Carolina . 

87 

0 

563 

172 

202 

663 

1,688 

North  Dakota . 

9 

0 

36 

11 

10 

34 

100 

Ohio . 

560 

0 

947 

265 

435 

1,467 

3,674 

Oklahoma . 

22 

0 

214 

55 

49 

189 

529 

Oregon  .  .  . 

105 

0 

289 

65 

108 

209 

776 

Pennsylvania 

413 

0 

1,226 

439 

439 

1,217 

3,734 

Rhode  Island  . 

96 

0 

117 

23 

95 

291 

622 

South  Carolina 

94 

0 

226 

75 

57 

242 

694 

South  Dakota 

258 

0 

142 

38 

166 

839 

1,441 

Tennessee  . 

1  15 

0 

370 

95 

88 

345 

1,014 

Texas  . 

247 

0 

1,512 

533 

247 

1,584 

4,123 

Utah 

30 

0 

93 

24 

40 

136 

322 

Vermont . 

12 

0 

31 

10 

3 

31 

88 

Virginia  . 

226 

0 

287 

101 

49 

441 

1,103 

Washington . 

131 

0 

420 

124 

148 

421 

1,244 

West  Virginia . 

25 

0 

1 19 

32 

46 

105 

327 

Wisconsin 

58 

0 

266 

87 

89 

284 

784 

Wyoming 

4 

0 

23 

6 

6 

29 

69 

Puerto  Rico 

6 

0 

1 1 

4 

3 

12 

35 

Note  1992  third  quarter  data  are  preliminary  Zeros  indicate  amounts  of  less  than  $500,000. 
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Book  value  of  securities  at  domestic  offices  of  national  banks,  September  30.  1992 * 

(Dollar  amounts  in  millions) 


U.S. 

treasury 

securities 

U.S. 

government 
issued  or 
guaranteed 
certificates  of 
participation 

Other  U.S 
government 
agency 
and 

corporation 

obligations 

Securities 
issued  by 
states  and 
political 
subdivisions 
in  the  U.S. 

Other 

domestic 

debt 

securities 

Foreign 

debt 

securities 

Equity 

securities 

All  national  banks 

$122,740 

$92,599 

$99,721 

$32,855 

$25,995 

$12,138 

$6,606 

Alabama . 

399 

1,349 

2,142 

901 

297 

14 

47 

Alaska . 

798 

41 

370 

167 

306 

0 

7 

Arizona  . 

1,781 

298 

2,623 

50 

477 

1 

35 

Arkansas  . 

1,760 

494 

1,781 

588 

195 

1 

40 

California  . 

2,808 

8,213 

3,926 

986 

552 

774 

520 

Colorado  . 

1,849 

2,249 

1,778 

408 

171 

0 

73 

Connecticut . 

2,789 

3,221 

394 

21 

360 

7 

38 

Delaware  . 

731 

83 

198 

9 

251 

0 

35 

District  of  Columbia . 

1,475 

398 

1,403 

127 

254 

49 

31 

Florida . 

9,201 

2,830 

5,723 

1,971 

2,574 

469 

345 

Georgia . 

2,749 

1,931 

2,312 

768 

537 

3 

171 

Hawaii . 

8 

4 

35 

2 

0 

0 

1 

Idaho  . 

269 

118 

564 

246 

196 

0 

20 

Illinois . 

6,277 

3,067 

5,851 

3,216 

2,406 

358 

529 

Indiana  . 

1 ,656 

1,551 

2,061 

1,030 

546 

3 

62 

Iowa . 

1,041 

1,625 

1,411 

652 

168 

0 

60 

Kansas  . 

1,318 

1,690 

2,092 

678 

68 

0 

67 

Kentucky  . 

1,693 

433 

1,292 

874 

271 

0 

49 

Louisiana . 

3,650 

2,662 

1,635 

259 

418 

1 1 

38 

Maine . 

166 

71 

70 

18 

28 

0 

6 

Maryland  . 

2,428 

1,582 

3,724 

600 

285 

7 

55 

Massachusetts  . 

3,016 

3,316 

1,514 

73 

548 

505 

182 

Michigan  . 

1,571 

4,962 

1,660 

1,538 

743 

63 

123 

Minnesota . 

1,870 

3,237 

942 

748 

687 

7 

136 

Mississippi . 

1,267 

553 

1,542 

466 

262 

1 

26 

Missouri . 

4,986 

1,443 

1,670 

841 

455 

1 

56 

Montana . 

236 

345 

151 

45 

15 

0 

14 

Nebraska . 

1,337 

569 

804 

460 

111 

0 

30 

Nevada  . 

622 

271 

271 

39 

181 

0 

8 

New  Hampshire . 

85 

19 

26 

26 

31 

2 

4 

New  Jersey . 

5,580 

2,463 

5,579 

1,117 

770 

53 

189 

New  Mexico . 

730 

758 

571 

208 

22 

0 

60 

New  York  . 

7,240 

8,447 

2,518 

1,653 

1,378 

9,350 

1,469 

North  Carolina . 

6,195 

1,553 

421 

1,325 

313 

138 

54 

North  Dakota  . 

203 

444 

183 

71 

14 

0 

10 

Ohio . 

5,719 

2,633 

6,186 

2,666 

2,237 

19 

140 

Oklahoma . 

2,465 

1,198 

1,646 

481 

205 

1 

97 

Oregon  . 

882 

716 

631 

331 

90 

2 

17 

Pennsylvania  . 

6,916 

1 1,137 

1  1,448 

2,017 

2,305 

213 

364 

Rhode  Island . 

538 

879 

53 

15 

51 

2 

53 

South  Carolina . 

2,298 

967 

1,094 

296 

1  10 

2 

132 

South  Dakota . 

150 

498 

61 

86 

46 

0 

28 

Tennessee  . 

1,909 

950 

4,731 

804 

361 

2 

60 

Texas  . 

15,853 

8,019 

9,625 

1,084 

3,475 

68 

392 

Utah . 

399 

184 

964 

191 

182 

0 

148 

Vermont . 

133 

110 

86 

39 

12 

0 

1 1 

Virginia  . 

2,441 

896 

821 

400 

299 

1 

57 

Washington . 

584 

426 

336 

381 

106 

2 

97 

West  Virginia  . 

1,012 

421 

1,687 

569 

61 

0 

88 

Wisconsin . 

1,187 

893 

836 

1,204 

449 

8 

320 

Wyoming  . 

418 

228 

241 

66 

58 

0 

7 

Puerto  Rico . 

50 

155 

40 

44 

58 

0 

5 

'Excludes  assets  held  in  trading  accounts. 

Note:  1992  third  quarter  data  are  preliminary.  Zeros  indicate  amounts  of  less  than  $500,000 
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Selected  off-balance  sheet  items  at  national  banks,  September  30,  1992 

(Dollar  amounts  in  millions) 


Unused 

commitments 

Letters 

of 

credit 

Securities 

lent 

Mortgages 
transferred 
to  FNMA  and 
FHLMC 
with 

recourse 

Notional 
value  of 
swap 
contracts 

When-issued 
securities 
and  futures 
and 
forward 
contracts 

Written 

and 

purchased 

option 

contracts 

All  national  banks 

$784,302 

$128,105 

$13,233 

$8,045 

$1,129,295 

$3,130,435 

$746,230 

Alabama 

3,969 

793 

0 

10 

1,133 

543 

1,129 

Alaska 

502 

23 

15 

0 

41 

60 

0 

Arizona  . 

25,291 

237 

2 

25 

783 

1,112 

35 

Arkansas  . 

1,134 

73 

0 

134 

0 

146 

53 

California  . 

94,595 

19,456 

3,198 

162 

243,794 

533,432 

93,623 

Colorado  . 

6,964 

301 

1 

0 

208 

95 

71 

Connecticut . 

4,376 

735 

0 

1 

2,026 

2,955 

1,240 

Delaware  . 

105,699 

6 

0 

0 

8,299 

0 

0 

District  of  Columbia 

1,765 

351 

0 

0 

839 

1,339 

143 

Florida . 

17,566 

2,782 

5 

380 

4,485 

3,254 

3,760 

Georgia . 

19,880 

2,250 

3 

93 

7,022 

1,772 

1,495 

Hawaii . 

76 

2 

0 

0 

0 

0 

0 

Idaho  . 

2,247 

152 

0 

0 

469 

1,798 

1,187 

Illinois . 

57,049 

10,233 

93 

14 

146,716 

379,421 

171,027 

Indiana  . 

9,375 

1,024 

711 

14 

2,946 

362 

310 

Iowa . 

7,160 

231 

258 

0 

936 

16 

0 

Kansas  . 

2,41 1 

128 

0 

22 

1 

7 

0 

Kentucky  . 

2,596 

453 

50 

10 

547 

5 

40 

Louisiana . 

3,011 

307 

0 

72 

114 

157 

240 

Maine . 

312 

20 

0 

0 

138 

0 

90 

Maryland  .  .  .  . 

12,480 

1,064 

27 

73 

3,703 

1,403 

1,562 

Massachusetts  . 

18,736 

3,009 

4 

86 

12,703 

42,199 

17,534 

Michigan  . 

1  1,259 

1,710 

0 

246 

4,358 

3,735 

610 

Minnesota . 

10,222 

3,007 

130 

63 

3,037 

7,886 

5,688 

Mississippi . 

1,31 1 

1 1  1 

140 

0 

5 

468 

0 

Missouri . 

7,961 

1,272 

177 

0 

906 

1,678 

64 

Montana . 

934 

72 

3 

0 

195 

0 

0 

Nebraska . 

6,962 

148 

25 

0 

25 

1  1 1 

0 

Nevada  . 

887 

49 

0 

1 

3,141 

980 

1,424 

New  Hampshire . 

518 

2 

0 

0 

0 

0 

70 

New  Jersey  . 

10,333 

1,177 

0 

0 

4,217 

2,1 13 

213 

New  Mexico  . 

998 

41 

0 

19 

225 

4 

0 

New  York 

96,480 

50,252 

941 

5,599 

572,962 

2,039,633 

412,818 

North  Carolina  . 

21,880 

4,171 

0 

57 

9,923 

49,250 

1  1 ,029 

North  Dakota . 

447 

19 

40 

0 

117 

0 

0 

Ohio . 

48,765 

4,124 

0 

313 

26,521 

5,670 

3,134 

Oklahoma . 

2,025 

247 

0 

43 

25 

62 

5 

Oregon . 

8,429 

517 

0 

7 

1,988 

451 

2,435 

Pennsylvania  . 

29,752 

8,490 

1,118 

167 

28,280 

15,453 

4,944 

Rhode  Island  ... 

3,997 

394 

0 

0 

3,318 

347 

309 

South  Carolina . 

3,528 

265 

184 

7 

231 

153 

15 

South  Dakota . 

55,422 

46 

0 

0 

3,301 

981 

1,425 

Tennessee  . 

5,839 

733 

487 

45 

569 

3,554 

210 

Texas  . 

26,958 

3,945 

5,513 

91 

15,008 

12,908 

4,722 

Utah  . 

2.21 1 

215 

0 

0 

176 

1,929 

2,363 

Vermont . 

351 

34 

0 

0 

47 

34 

10 

Virginia  . 

6,694 

1,134 

30 

243 

919 

815 

438 

Washington 

14,669 

1,469 

39 

0 

8,810 

1 1 ,993 

303 

West  Virginia 

966 

94 

37 

0 

50 

1 

0 

Wisconsin  . 

7,048 

716 

0 

48 

4,036 

153 

462 

Wyoming 

141 

13 

4 

0 

0 

0 

0 

Puerto  Rico 

1  18 

6 

0 

0 

0 

0 

0 

Swap,  futures  and  forward  and  option  contracts  include  interest  rate,  foreign  exchange,  and  commodities  and  equities  contracts 
Mote  1992  third  quarter  data  are  preliminary  Zeros  indicate  amounts  of  less  than  $500,000 


Outstanding  balances,  credit  cards  and  related  plans  of  national  banks,  September  30,  1992 

(Dollar  amounts  in  thousands) 


Total 

number  of 
national  banks 

Credit  cards  and  other 
related  credit  plans 

Number  of 
national  banks 

Outstanding 

volume 

All  national  banks 

3,647 

2,236 

$74,397,458 

Alabama . 

52 

28 

365,396 

Alaska . 

4 

3 

49,174 

Arizona . 

14 

13 

2,171,687 

Arkansas  . 

78 

27 

186,807 

California  . 

151 

137 

12,502,995 

Colorado  . 

185 

161 

1,375,592 

Connecticut . 

13 

9 

1  19,875 

Delaware  . 

14 

14 

13,729,867 

District  of  Columbia . 

19 

17 

155,086 

Florida . 

151 

84 

1,428,174 

Georgia . 

74 

54 

3,297.415 

Hawaii . 

2 

1 

3,473 

Idaho  . 

8 

8 

263,222 

Illinois . 

322 

192 

1,262,371 

Indiana  . 

78 

70 

1,045,693 

Iowa . 

94 

61 

634,806 

Kansas  . 

147 

48 

320,157 

Kentucky  . 

83 

40 

188,844 

Louisiana . 

43 

21 

468,123 

Maine . 

7 

6 

38,909 

Maryland  . 

28 

24 

4,213,494 

Massachusetts  . 

26 

18 

261,891 

Michigan  . 

57 

43 

530,920 

Minnesota . 

151 

113 

652,270 

Mississippi . 

27 

13 

107,159 

Missouri . 

82 

56 

461,043 

Montana . 

39 

27 

295,932 

Nebraska . 

108 

49 

1,580,775 

Nevada  . 

6 

4 

3,134,631 

New  Hampshire . 

6 

4 

337,636 

New  Jersey . 

47 

40 

726,112 

New  Mexico . 

36 

20 

186,582 

New  York . 

83 

59 

5,175,124 

North  Carolina . 

15 

14 

391,402 

North  Dakota . 

29 

22 

98,073 

Ohio . 

123 

98 

5,467,154 

Oklahoma . 

151 

61 

78,499 

Oregon . 

7 

7 

1,414,268 

Pennsylvania . 

147 

93 

829,639 

Rhode  Island  . 

3 

2 

135,869 

South  Carolina . 

27 

27 

320,738 

South  Dakota . 

21 

14 

3,109,649 

Tennessee  . 

45 

25 

683,785 

Texas  . 

565 

203 

828,169 

Utah . 

7 

6 

236,120 

Vermont . 

10 

6 

51,599 

Virginia  . 

42 

24 

445,998 

Washington . 

25 

22 

1,999,751 

West  Virginia  . 

70 

30 

1  10,406 

Wisconsin . 

95 

90 

894,504 

Wyoming  . 

29 

27 

12,193 

Puerto  Rico . 

1 

1 

18,407 

Note:  1992  third  quarter  data  are  preliminary 
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Consolidated  foreign  and  domestic  loans  and  leases  past  due  at  national  banks,  by  states,  September  30,  1992 

(Dollar  amounts  in  millions) 


Number 

of 

banks 

Type  of  Loan 

All  real 
estate 

Commercial  and 
industrial 1 

Personal2 

Leases 

Other 

loans3 

Total 

loans 

To  non-U  S 
addresses 

All  national  banks 

3,647 

$12,502.3 

$4,838.4 

$7,492.4 

$312  9 

$959  9 

$26,106  0 

$742.4 

Alabama 

52 

48.2 

28.3 

46.6 

0.3 

14.8 

138  1 

0.0 

Alaska . 

4 

18  8 

9.1 

4.3 

0.1 

7.4 

39  7 

0.0 

Arizona  . 

14 

77.0 

27  9 

123  7 

0.9 

5.9 

235  3 

0.7 

Arkansas  . 

78 

51.7 

25  2 

23  3 

0  0 

1.0 

101.2 

0.0 

California . 

151 

2,637.1 

669  7 

862.7 

22.1 

232.2 

4,423.8 

15.4 

Colorado 

185 

49.8 

68  5 

40.1 

0.9 

0.9 

160.4 

0.0 

Connecticut . 

13 

307.5 

81.7 

74.9 

0.0 

15.3 

479.4 

0.0 

Delaware . 

14 

8.2 

5.5 

532.0 

1.1 

0.0 

546  9 

0.0 

District  of  Columbia  .  . 

19 

106.6 

49  4 

14.5 

0.8 

8.4 

179  7 

1.8 

Florida . 

151 

715.5 

153  8 

157  7 

0.8 

12.1 

1,039.9 

3.4 

Georgia . 

74 

137.0 

1 16  4 

140  9 

7.2 

18.4 

419.9 

0.0 

Hawaii  . 

2 

11 

0.7 

0.1 

0.0 

0.0 

2.0 

0.0 

Idaho . 

8 

25.7 

217 

23  2 

0.1 

5.0 

75.7 

0.0 

Illinois . 

322 

438.8 

286  9 

162.3 

1.0 

37.1 

926.0 

0.0 

Indiana . 

78 

161.4 

91  7 

164.3 

6.0 

10.1 

433.5 

0.0 

Iowa . 

94 

40.3 

41.4 

45.1 

0.1 

1.8 

128.7 

0.0 

Kansas  . 

147 

47.1 

53.1 

23.2 

1.0 

3.9 

128  2 

0.0 

Kentucky  . 

83 

83.2 

52  8 

46.9 

2.3 

0.7 

185  9 

0.0 

Louisiana . 

43 

77.9 

49.9 

74.0 

0.4 

2.2 

204  4 

0.0 

Maine . 

7 

37.7 

6.7 

5.0 

0.0 

0.1 

49.5 

0.0 

Maryland  . 

28 

199.2 

32.7 

309.1 

0  6 

6.2 

547.9 

0.0 

Massachusetts  . 

26 

533.7 

275  2 

70.4 

6.9 

5.0 

891.0 

27  0 

Michigan  . 

57 

238.1 

108  6 

88.8 

2.9 

25.1 

463.4 

0.0 

Minnesota . 

151 

124.7 

1 1  1.5 

66.1 

7.9 

19.7 

329.9 

0.0 

Mississippi . 

27 

35.7 

16.3 

22  9 

0.0 

2.7 

77.6 

0.0 

Missouri . 

82 

87.3 

69  3 

515 

3.4 

8.1 

219.6 

0.0 

Montana . 

39 

6.9 

10  6 

17.5 

0.0 

0.6 

35.7 

0.0 

Nebraska . 

108 

22.4 

25  6 

72.2 

0.1 

3.8 

124.0 

0.0 

Nevada  . 

6 

8.3 

2.9 

218.1 

0.0 

0.1 

229.4 

0.0 

New  Hampshire . 

6 

4.3 

2.9 

11.5 

0.0 

0.0 

18  6 

0.0 

New  Jersey . 

47 

1,222.8 

382  2 

168  6 

18.4 

62.6 

1,854.6 

3.3 

New  Mexico . 

36 

29.4 

16  7 

19.7 

0.7 

4.7 

71.3 

0.0 

New  York . 

83 

2,188.4 

522.3 

1,380.4 

77.5 

238.9 

4,407.5 

682  4 

North  Carolina . 

15 

182.6 

142.5 

44.6 

2.6 

3.9 

376  1 

0.0 

North  Dakota . 

29 

10.5 

8.3 

8.1 

0.2 

0.8 

27.8 

0.0 

Ohio . 

123 

412.4 

302.2 

526.2 

10.4 

46  8 

1,298.0 

5.3 

Oklahoma . 

151 

43  0 

316 

21.9 

0.0 

5.8 

102.4 

0.0 

Oregon  . 

7 

67  4 

8.5 

41.8 

24  8 

1.9 

144.4 

0.0 

Pennsylvania  . 

147 

6113 

246  6 

313.6 

36.6 

34.3 

1,242  3 

1.2 

Rhode  Island  . 

3 

11  1.7 

41.1 

22  2 

56.7 

4.9 

236  6 

0.0 

South  Carolina 

27 

1  13  8 

40.4 

45  8 

1.3 

1.0 

202.2 

0.0 

South  Dakota  . 

21 

8  4 

34.7 

806.2 

4.2 

5.8 

859  4 

0.0 

Tennessee 

45 

1214 

52.4 

84.8 

2.0 

7.9 

268  5 

0.0 

Texas  . 

565 

377.3 

226  5 

209.6 

0.9 

39.8 

854  0 

1.9 

Utah . 

7 

50.8 

25  2 

19.0 

0.9 

3.0 

98  8 

0.0 

Vermont  , 

10 

38.1 

21.8 

5.2 

0.0 

0.0 

65.1 

0.0 

Virginia  . 

42 

150.4 

65  7 

82  9 

1.0 

4.1 

304.1 

0.0 

Washington . 

25 

238.0 

79  0 

918 

3.2 

44.1 

456  1 

00 

West  Virginia . 

70 

53.5 

23.1 

42.5 

0.0 

0.8 

1  19  9 

0.0 

Wisconsin 

95 

122.7 

63  0 

57.6 

4.4 

0.5 

248  2 

0.0 

Wyoming  . 

29 

4.9 

8.1 

3.6 

0.0 

00 

16  6 

0.0 

Puerto  Rico 

1 

12  2 

0.7 

3.8 

0.0 

0.0 

16.7 

0.0 

'For  banks  with  assets  of  less  than  $300  million,  this  category  captures  commercial  (time  and  demand)  and  all  other  loans 
2For  banks  with  assets  of  less  than  $300  million,  this  category  captures  installment  loans  and  credit  cards  and  related  plans 
3Does  not  include  banks  with  assets  of  less  than  $300  million 

Note  1992  third  quarter  data  are  preliminary  Zeros  indicate  amounts  of  less  than  $500,000 
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Percent  of  loans  past  due,  by  asset  size  of  national  banks1 


Less 

$300M 

$1B 

Greater 

All 

than 

to 

to 

than 

national 

$300M 

$  IB 

$10B 

$  I0B 

banks 

Real  estate 

December  1991  ,  .  .  .  . 

2.40 

2  23 

2  95 

3  46 

3  04 

March  1992  . 

2.38 

2  28 

3.09 

3  27 

2  99 

June  1992  . 

1  92 

1.85 

2.74 

2.86 

2  59 

September  1992  . 

1  84 

1.99 

2  58 

2  83 

2  53 

Commercial  and  industrial 

December  1991 . 

4.22 

2.55 

2.00 

1.13 

1.66 

March  1992  . 

4  86 

2.81 

2.10 

111 

1.73 

June  1992  . 

4.00 

2.36 

1.74 

0  95 

1.46 

September  1992  . 

3.78 

2.47 

1.83 

0.94 

1  46 

Personal3 

December  1991 . 

3.16 

3.02 

4.21 

3  61 

3  76 

March  1992  . 

257 

2.61 

4,04 

3.53 

3.54 

June  1992  . 

2.42 

2.44 

3.73 

3.30 

3  30 

September  1992  . 

2.42 

2.46 

3.87 

3.35 

3.37 

Leases 

December  1991 . 

2.34 

1.74 

1.92 

1.05 

1.36 

March  1992  . 

2.54 

1.57 

2  23 

0.87 

1.33 

June  1992  . 

1.99 

1.13 

1.74 

0.98 

1.25 

September  1992  . 

2.26 

1.20 

1.91 

0.99 

1.30 

Other  Loans 

December  1991 . 

0  02 

0  60 

1.32 

0.77 

0  83 

March  1992  . 

0.01 

0.83 

1.22 

0.67 

0  76 

June  1992  . 

0.03 

0  93 

0  79 

0.56 

0  59 

September  1992  . 

0.02 

0.85 

0.88 

0.83 

0  78 

Total  loans 

December  1991 . 

2.71 

2.38 

2  90 

2.31 

2  54 

March  1992  . 

2  72 

2.37 

2.93 

2  20 

2  49 

June  1992  . 

2.26 

2.04 

2.58 

1.94 

2.18 

September  1992  . 

2.17 

2.14 

2  59 

1.96 

2  18 

'Past  due  loans  in  each  category  are  stated  as  a  percentage  of  loans  outstanding  of  that  type 

2For  banks  with  assets  of  less  than  $300  million,  this  category  captures  commercial  (time  and  demand)  and  all  other  loans. 
3For  banks  with  assets  of  less  than  $300  million,  this  category  captures  installment  loans  and  credit  cards  and  related  plans 
Note:  1992  third  quarter  data  are  preliminary 
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Adjustable  rate  mortgage  loans  and  prime  rate  as 
index,  interpretive  letter,  66-67 
Appraisal  regulation,  interpretive  letters: 
mortgage  loans,  57-58 
need  for  an  updated  appraisal,  56-57 
Appraisal  regulation,  no  objection  letters: 
appraisal  reviews  performed  by  lending  officers,  89- 
90 

construction  loans,  85-87 
government  guaranteed  loans,  79-80 
loans  reviewed  prior  to  maturity,  87-89 
questions  and  answers  to,  82-83 
residential  mortgage  warehousing  loans,  83-85 
updated  appraisals,  appraisal  reviews,  and  OREO 
appraisals,  80-82 

Appraisal  requirements,  implementation  of,  testimony, 
35-37 

Assets,  liabilities,  and  capital  accounts  of  national  banks, 
September  30,  1991  and  September  30,  1992,  97 


Bank  credit,  availability  of,  testimony,  29-34 
Book  value  of  securities  at  domestic  offices  of  national 
banks,  September  30,  1992,  105 
Brokerage  services  to  corporate  deposit  customers, 
interpretive  letters,  61-63;  64 


Commercial  real  estate  lending,  examination  of,  tes¬ 
timony,  17-20 

Community  Development  Corporations  (CDCs),  inter¬ 
pretive  letter,  77-79 
Community  Reinvestment  Act,  12-13 
Corporate  decisions  of  the  OCC,  11-13 
Credit  cards  and  related  plans  of  national  banks,  out¬ 
standing  balances,  September  30,  1992,  107 


Deposits  of  national  banks,  by  state,  September  30, 
1992,  100 

Debts  Previously  Contracted  (DPC),  interpretive  letters, 
63-66 


Employee  Retirement  Security  Act  (ERISA),  trust  inter¬ 
pretation,  92-93 

Employee  stock  option  plan,  interpretive  letter,  68-73 

Federal  branches  of  foreign  banks  and  Illinois  law,  in¬ 
terpretive  letter,  59-61 


Fiduciary  services  through  an  operating  subsidiary,  in¬ 
terpretive  letter,  65 

Foreign  and  domestic  loans  and  leases  past  due  at  na¬ 
tional  banks,  by  state,  September  30,  1 992,  1 08 


Gilmore,  Ballard  C.,  1 1-13 
Glass-Steagall  Act,  interpretive  letters,  61-64 
Guaranteed  Investment  Contracts,  trust  interpretation, 
91-92 


Illinois  law  and  federal  branches  of  foreign  banks,  inter¬ 
pretive  letter,  59-61 

Income  and  expenses  of  foreign  and  domestic  offices  and 
subsidiaries  of  national  banks,  September  30,  1992,  98 

Insurance  for  workers’compensation  coverage,  inter¬ 
pretive  letter,  58-59 

Insurance  policy  acquired  DPC,  interpretive  letter,  63-64 

Interest  expense  of  national  banks,  September  30, 
1992,  103 

Interest  income  of  national  banks,  September  30,  1992, 
101 

International  Banking  Act,  interpretive  letters,  59-61; 
67-68 

Interpretations,  July  1  to  September  30,  1992,  53-93 

Interpretive  letters,  55-78 

Investment  securities  letters,  90-91 


Lending  limits,  interpretive  letters: 
application  to  a  federal  savings  bank,  55-56 
application  to  limited  liability  companies,  75-77 
Loans  of  national  banks  by  state,  September  30,  1992, 
99 


Mergers,  July  1  to  September  30,  1992: 
involving  national  banks  and  savings  and  loans,  50-51 
involving  two  or  more  operating  banks,  75-77 


National  banks: 
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30,  1991  and  September  30,  1992,  97 
book  value  of  securities  at  domestic  offices,  Septem¬ 
ber  30,  1992,  105 
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by  asset  size,  7 
by  OCC  district,  9 
third  quarter  results,  1987-1992,  5 


ill 


credit  cards  and  related  plans,  September  30,  1992, 
107 

deposits,  September  30,  1992,  100 

failures  and  resolutions,  4 

income  and  expenses,  September  30,  1992,  98 

interest  expense,  September  30,  1992,  103 

interest  income,  September  30,  1992,  101 

loans,  September  30,  1992,  99 
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104 
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off-balance  sheet  items,  September  30,  1992,  106 
operations,  1-10 
past  due  loans: 

by  states,  September  30,  1992,  106 
percent  of  total  loans  past  due,  by  asset  size  of 
bank,  107 
performance  data: 
by  asset  size,  6 
by  OCC  district,  8 
third  quarter  results,  1987-1992,  4 
regulatory  environment, 
speech,  21-23 
testimony,  29-34 
No  objection  letters,  79-90 

Nonpublic  offering  requirements,  investment  securities 
letter,  90-91 


Offering  circular  requirements,  interpretive  letter,  74-75 
Office  of  the  Comptroller  of  the  Currency: 
corporate  decisions,  third  quarter,  1992,  11-13 
interpretations,  53-93 
merger  decisions,  39-51 
speeches  and  testimony,  15-37 
Operations  of  national  banks,  1-10 


Securities  purchased  for  a  national  bank’s  own  account, 
interpretive  letter,  73-74 

Small  business  lending  by  national  banks,  speech,  25-27 
Speeches  and  testimony,  15-37 
Statistical  tables  on  the  financial  performance  of  na¬ 
tional  banks,  93-107 
Steinbrink,  Stephen  R.: 
biography,  inside  front  cover 
speeches,  21-27 
testimony,  17-20 


Trust  department  fees,  trust  interpretation,  93 

Trust  interpretations,  91-93 

Truth  in  Lending  Act,  trust  interpretation,  92-93 


Winer,  Mark,  1-10 
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12  U.S.C.  29,  interpretive  letter,  77-79 

12  U.S.C.  29(d),  interpretive  letter,  65-66 

12  U.S.C.  36,  interpretive  letter,  66 

12  U.S.C.  84,  interpretive  letter,  55-56 

12  U.S.C.  84(a)(2),  interpretive  letter,  55-56 
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12  CFR  9.18,  trust  interpretation,  91-92 
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12  CFR  32.5(a),  interpretive  letter,  75-77 
12  CFR  32.5(b),  interpretive  letter,  75-77 
12  CFR  34,  interpretive  letter,  56-58;  66-67 
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